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E uncertainty and 1 3 1720 

5 dicial deci ſions in this ſtate, have long been ſubjects of 
Wa. 2 fe this complaint 2 th 
diſcovered. —When our anceſtors emigrated here, they broug hb 
with them the notions of juriſprudence which prevailed in the 
country from whence they came. Ne riches, luxury, and ex- 
commerce of that country, contraſted with the equal 
diſtribution of property, femplicity of manners, and agricut- 
tural habits and employments of this, rendered a depiation 
from the Engliſh laws, in many inſtances, highly neceſſary. 
This was obſerved—and the intricate and prolix praflice of 
the Engliſh courts was rejected, and a mode of practice more 
ſimple, and better accommodated to an eaſy and ſpeedy admi- 
niſtration of juſtice, adopted. Our courts were ſtill in a 
of embarraſſment, ſenſible that the common law of Eng- 
land, though a highly improved ſyſtem," was not fully aps 
plicable to our fituation ; but no proviſion being made to 
preſerve and publiſh proper hiſtories of their adjudications, 
every attempt of the Judges, to run the line of diſtinction, 
between what was applicable and what not, proved abortive ? 
For the principles of their deciſions were ſoon forgot, or miſe 
underſtood, or erroneouſly reported from memory.— Hence 
wap a confuſion in the determinations of our courts ;—the 
rules of property became uncertain, and litigation propor- 
ttonably encreaſed. 3 


In this ſituation, ſome legiſlative exertion was found ne- 
77 ; and in the year 1785 an att paſſed, requiring the 

udges of the Superior Court, to render written reaſons for 
therr deciſions, in caſes where the pleadings cloſed in an ufſue 
at lau. This was a great advance toward improvement; 
till it left the bufineſs of reformation but half performed. 
For the arguments of the Judges, without a haſtory of the 
whole caſe, would not always be wntell;ible ; and they would 
| ; | become 
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ings or arguments! of c] further than was neceſſary to 
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ſeenie N lengthy detail of a —As 
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ede Muc as ble, the 
q maght be intelligible to 4 claſſes of men. Some caſes are 

d which 7 of ts 2 and have reference to the 
uber Practice of this flate ; theſe may appear unimpor- 
tant to readers in other ſlates ; but they were necefjery to 
the great object of the work, 
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Wario and Fareure again wir- 
When depo- 


N this caſe depoſitions were offered by the When 
defendant, which were taken in the: com- — — . 
8 of Maſſachuſetts, more than twenty i this ſtate, no» 
miles diſtant from the phaintiffs' reſidence, but ginen — 
within ten miles of their known agent and at- ate par- 
torney, neither of them being notified or pre- me "gone 
ſent at the caption, 1 Sidi 2 
It was objected, that theſe depoſitions were miles of tho 
jg ſo taken as to come within the ſpirit of the fed 15 
atute allowing affidavits to be 1 out of — 
court ;—which is, that, Foraſmuch as it is our of this 
| * neceſſary that witneſſes in civil cauſes be aknownazr 
« {worn out of court, when by reafon of their — —— 


oing to ſea, li than twenty miles be all de 
* 8 g to ſea, iving more than we es ho all 


J 
County or LiTcurizLy, FEB. Term. 

« diſtant from the place where the cauſe is to 
be tried, age, ſickneſs or bodily infirmity, 
« they are rendered incapable of travel; and of 
« appearing at court. To the intent, there- 
fore, that all witneſſes may impartially and 
, indifferently teltify-their certain knowledge, 
«and the whole truth in the cauſe they are to 

J 5 * k 


. 


« ſpeak to; therefore, dhe York ha 

« Be it enafted, &c.— That for either of the 
« reaſons aforeſaid; and not otherwiſe, every 
« Aſſiſtant or Juſtice of the Peace may take 
«* affidavits out” of court; ſo as a notification, 
« with reaſonable time, be firſt made out and 
delivered to the adverſe party, (if within 
« twenty miles of the place) or left at the place 
« of his dwelling, or uſual abode, to be preſent 
at the time of taking ſuch allidavit, if he 


0 think fit.. 


«oy be 
By THE Cour. — In taking depoſitions 
within this ſtate, the ſtatute requires notice to 
the adverſe party, if within twenty miles: As 
to thoſe taken out of the ſtate, which the ſtatute 
in ſtrictneſs does not extend to, and which can 
only: be admitted on the ground of their being 
ſo taken as to come fully within the equity of the 
atute; there ought to be notice to the adverſe 
rty or to his know agent or attorney, if ei- 
ther are within twenty miles of the place of 
caption; which not having been given in this 
caſe the depoſition is not admiſſible.  _ 
Judge SHERMAN, diſſenting.—-The adverſe 
party in this caſe lived more than twenty miles 
rom the place of caption, and the ſtatute does 
not in any caſe require notice to be given to an 
agent or attorney. 
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By Law, Chief" Juſties Hibat*? ſows 
I ly und ffs at dium gloaw dt biig ** , 
PP actions on the covenant of warranty, the In an a&ion 


conſtant rule 1 this court, has been, to al- Snorhite, 
certain damages, the value of the land, at the contained in 
einern a adeed of bar- 
time of eviklion, though the, Brit/h rule is to gun & fate 
give the conſideration of the deed. The diver- * of 
| $1ONLnS > Oi 2 * amages is 
ſity in this reſped, between the Britz/h practice the confider- 
and ours, is undoubtedly founded in the perma- df. of the 
nent worth of their lands, as an old country, and. the covenant 
the increaſing worth of ours, as a new country. 8 


And it is ſuppoſed that the purchaſer goes on, the land at 
improves and makes the land better till he is, me &@ 
evicted. —But query, whether this reaſoning | 
will apply to an action brought on the covenant, 
of ſeihn; for in that caſe the purchaſer does not. 
wait till he is evicted, but brings his action im- 
mediately upon diſcovery that his title is de- 
fettive; iS | it is preſumed he will immediately 
«quaint himſelf with the ſtrength of his title. 
The jury computed the damages by the latter 
rule, and returned a verdi& which was accepted. 
by the whole court. 


— _ _— 
2 1 5 
7 £ 442 's 'J 
— 
4 4 * 
0 1 1 7 9 
00 0.317 MOTEL © 
& '. 
> 
1 yy CI, 8 ww * * * 1 * 
; 10 14235 
— 
* 
* 


— . 


— 


1 
| 
il 
i 

= 
| 
| 

l 
| 

1 
| 
| 
| 


—U — — -- = 


ALL Ä un ©. oo wa. 


- — RV— — n 
A en —˙ . 


A 


— —— nn — *; 
— — . 


— 


CounTyY or Lrron III, FIB. TIRN. 
2 BG. 
T iure againſt Bisnor and Wrong. 


lagen ar. . THIS vas an attschwent in which both de- 
deſcribed in fendants were deſcribedi as inhabitants of 
— the town of Litchfield. The officer made re- 
babjtancs of turn that he had attached the eſtate of Fol 
_— Biſhop, one of the defendants, and had left with 
2 on him a true and atteſted copy of the writ, &c. 
all, enn and that the other defendant was out of the tate. 
artherimeof The defendants, pleaded in'abatement, that 
my the writ had never been legally ſerved, for, by 
bc $3, the officer's return no. ſervice had been made 
upon Wetmore, one of the deſendants. 
Fhe plaintiff rephed; that the defendant, 
Wetmore, after the date of the-writ, and before 
the ſervice, removed outof this ſtate i into Nova- 
Scotia, a province in America, ſubject to the 
king of Great-Britain; therefore, the law re- 
quired no ſervice to be made on him, but that 
fervice on the other defendant was ſufficient to 

ſupport the proceſs, . 

The defendants demurred ſpecially; ah for 
cauſe alledged, that the plaintiff, having in her 
writ deſcribed both of the defendants as inhabi- 
tants of the town of Eitchfield; the is therefore 

eſtopped from pleading any new en 1750 

nant to that deſcription. 

Mir. Tracy and Mr. Kirby, for the defendants, 


cContended that the officer was bound ſtrictly to 


purſue the direction given in his precept ;— 


+. :4 Which-was, to make ſervice on each of the de- 


fendants, by attaching their-perſons, or eſtate, 
and leaving atteſted copies with each of chem, 


+1 © .0r at their laſt uſual place of abode within this 


een, he ſtatute referred to in the replication, 


That in actions on ini ſecurities, or con- 
| « trat, 


County or Lrreur zur, Fra. TEZRN. | 
« trafts, when all the defendants are not inhabi- r=" -7 


« tants of this ſtate, the ſervice of the proceſs === 


« on ſuch, of the defendants us are inhabitants Mills 
« of this ſtate (if any) ſhall be ſufficient notice 484*/ 
« 6 maintainthe ſuit againſt alkthe defendams. Mr 


2 
« And if any ſuch defendant on whom the pro- Wermores 
« ceſs was not ſerved is aggrieved, by the judgjq - 
„ment, he may be relieved by audita querela.“ 4 


— This ſtatute does not extend to any ſuit where 

the defendants are not in the writ deſcribed as 
belonging out of this ſtate; and an oppoſite 
conſtruction would introduce inconſiſtency into 

the record. 8 0 3 W ur 20d 120 
Mr. Canfeeld and Mr. Reeve, for the plaintiff, = © 
urged that it appeared from the pleadings, the 
defendant, Wetmore, who had not been ſerved. 


with the proceſs, was not an inhabitant of this 


ſtate at the time of ſervice ; therefore this caſe 
is clearly within the reaſon of the ſtatute. That 
under fuch eircumſtances, it avails nothing to 
leave a copy at the laſt uſual: place of abode, . 
becauſe notice of the ſuit is not obtained by i. 
That theſe matters coming up in the courſe af 


the pleadings, places it on- the ſame footing as 
if expreſſed in the body.of the declaration, bo 
cauſe it becomes equally. a part of the record, 


and makes the whole proceſs conſiſtent. j 


The replication adjudged. inſufficient—and The defen--. 


dan: ma 
that the proceſs abate. 07 U OT. 


- On motion, the plaintiff was allowed to 22 = 
amend the deſcriptive Part of her writ, paying e lame pio- 


ceſs as dſten 


colt. —And, . - 03 171 "1 J as the plan- 


| R tiſt amends 
By THe CourT Motion for -amend- and the plai.-- 


ment is unneceſſary: For the ſtatute; which uf may 2. 


Nie d as of- 


enatts, “ That when any plea ſhall be made in tc» as be w.11 
abatement of any writ or proceſs, before the / de col. 


ſuperior or county court, or before any Al- 
tant or Juſtice of the Peace, that if it be 
« ruled 


—_ 


—  ——— 


— — 
_— 


TO ES 


| 
} 
| 
| 
| 
; 
| 
| 


dice who il- ſon to ſerve and return, and the authori 


— — 


6 County or Lir on EI, Fi. Tzu. 
7780. ruled in favour of the-defendant,. the plaintiff 
= * ſhall have liberty to amend that defect on his 
Mils © paying dovn to the. defendant his coſts-to 
gain * that time; and then to proceed as he might 


Biſh9p * have done if no. ſuch . defect had been;“ Al- 


| Wetmore, lows the plaintiff always to amend-his-writ on 


paying coſt : And if he doth not eure the defect 
by amendment, the defendant may again plead 
in abatement. 


enc_=CA7: Me re WAS DL. —_ 


—— — 


LAwRENCE againſt KINGMAN. 9 


"The certifi- HE writ was directed to an indifferent per- 


cate of a Juſ= © 


— yaa figning it had inſerted the common reaſon, *tha 
indeffezenr- no proper officer could be had without great 


perſon to expence.“ The defendant pleaded in àbate- 


, becauſe 6 - 1 
noproperof- ment, that the writ was dated a ſufficient length 


fi 2 TT fo inten... 
nad wichen of time before the time of ſervice expired, to 


greatexpenſe have been ferved by a proper officer, with the. 


nience, is ordinary expence only; and therefore the certi- 


concluſive; © ficate of the” Juſtice was manifeſtly a miſtake. 


dh = 4 e140 Wh 
vill not en-. By THE Count——The certificate of the 
quire, 25. ſigning authority is concluſive, and the Court. 
fch ceniß- will never enquire into the truth of ſuch certi- 


, ficate,® This point has been frequently ad- 


478 4 ' 313} judged.. 

The ſtatute which empowers the ſigning authority to 
direct a writ to an rndifferent p rſon, 1 2 Abe Rad i 
«call writs and proceſſes ſhall be directed to the Sheriff, 
«© his deputy, or ſome conſtable, if ſuch officer can be had 
«« without great charge or inconyenience: And in 7180 
«© caſe wherein the authority ſigning à writ ſhall find it ne- 
«« ceſſary to direct the ſame to an indifferent perſon, ſuch 
authority ſhall inſert the name of ſuch indifferent perſon 
«« in the direction of the writ, and the reaſon of ſuch di- 
10 3 and if any writ be otherwiſe directed it ſhall 
cc ate. n | 


"SY oe YW aa_ =” .,. 
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judged. The laſt term the caſe of Allen vs. Jones i | 
came up by appeal on. pleas-of abatement—It = 

„ Oc. 
Nun 


was the ſame queſtion ; and the Court then ex- Mills, 
preſſed their ſurpriſe that the lower courts were 
unacquainted with this point in practice, Which 
kad been ſa fully ſettl ed. 

The writ eſtabliſnedz. 


als 80a HILGDASIONU O00 1,13 mbit 


| Pac againſt Camp. | 1 

Error from the judgemint of @ 'Fuſtice of the Peake. | 
FYAMP, the defendant in error, brought his Anatian fur 
4 action againſt Pa e, the plaintiff in error, 1 

before Juſtice O. P. ſtating in his declaration, before a-Juſ= 

That ſaid Page commenced an ation of tadede- 


* Book-debt againſt him before Juſtice D. W. fendanthas* 
« demanding forty. ſhillings, -&c.—to which he — 
4 pleaded that he owed nothing. And on trial —.— 
*-of ſaid cauſe, the only articles exhibited by wan be 
„ ſaid Page as his charge on book, were ſundry gramedby'« 
©caſks, (to wit) hogſheads, butts and barrels ;. ter «f Law ;- 


© which he teſtified, had been by him delivered gente ne, 


| © to the care of ſaid Camp ſome time before, be fnvjeded 
and that they were then good and valuable, u ee er 


mination ot 


and that he (ſaid Page) had never ſcen or impeach- 


heard of them after the delivery. — By means d 


of which teſtimony and information given by 
öſaid Page on ſaid trial, he recovered of ſaid. 
Camp by the judgement of faid - Juſtice W. 
<.twenty-nine ſhillings debt and eighteen ſhil- 
lings coſt. That the teſtimony and informa- 
tion of. ſaid: Page to ſaid j uſtice, reſpecting 
ſaid caſks, was falſe; for ſaid caſks;' at the 
time of ſaid pretended delivery, were all un- 


nnd 


* 
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* found and of very little value; and tnat ſaid 
* Page, after the time of ſaid pretended deli- 
© very, had taken them all out of the cuſtod 
of faid Camp and: diſpoſed of them . 
« fatts did not on trial, becauſe they 
were then unknown to ſaid Camp: And by | 
<< reaſon of which falſe information given by 
'« ſaid Page in the ꝓremiſes, faid Camp is dam- 
ce nified, &c. 

On a demurrer to this declaration, Judge- 

ment was rendered for the plaintiff. 

Mr. Tracy and Mr. Kirby, for the plaintiff in 
error, took two exceptions to this judgement— 
1ſt, That the action was not ſuſtainable, being 
-brought to draw again into controverſy, facts 

which had once been adjudged by a court of 
competent and final juriſdiction.—— 2nd, That 
the declaration ſuppoſes a fraud in the defend- 
ant, but contains no allegation of ſcience, with- 
out which no action for fraud is ſuſtainable. 

Mr. Adams and Mr. Reeve, in ſupport of the 
gudgement, contended, that this action did not 
call in queſtion the former judgement rendered 
by Juſtice V. but is in nature of an indebitatus 

AAfumpſit to recover back money obtained by 
aud —The facts alledged in the declaration 
amount to a charge of perjury, and therefore 
contain the higheſt poſhble charge of fraud. — 
They relied principally on the caſe of 4 and 
Macfarlan, 2 Burrow 1005. 
Judgement reverſed. 

By THE Cour An ben dee pen is 
not ſuſtainable by a ſingle Miniſter of Law, un- 
leſs for damages conſequent upon convittion; 

and there is no averment in the declaration, 1 
of ſcience in the party who teſtified, that his teſti- | 
mony was falſe, without which it could not be 
perjury.—But the action was brought againſt a 
party to a former ſuit for ſupporting fads by his 
own 


* 
5 
** 
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1 teſtimony, wich it is averred would be 
found untrue upon new evidence. This 
would have been a eee e had Pag 
the cauſe been of ſufficient magnitude: But the 475 
| Jaw dodsnot adit — — 
of the Peace, nor doth it ſubjett the deciſions 
of one quſtioe of the Peace to che re-examina- 
tion or impeachment of another, to which, an 
affirmance of the judgement i in en woult 
be giving:countenance; ©! 777 79» | 
The authority-of — cited 0 
relied on in ſupport o the. jud nt, does not 
apply; the cafes differ. Indebitatus 
þfit was there maintained for money reco- 
vered before a Court of conſcience; but main- 
tained on grounds of which the Court of con- 
ſcience had no coguiranee, and to which their 
deciſion had no relation.—In this cafe; one 
Juſtice re-examines: the truth of facts, over the 
ead of another juſtice, of ſimilar juriſdiction, 
and, in fact, tries the ſame caſe, a ſecond time. 
DER and Pirkzx, 2 ai enting.— In 
this caſe there is a fraud alledged of the higheſt 
kinda taking of property by wilful falſe ſwear- 
ing in a Court of Ju ufice. — Why, then, ſhould 
there not be a remedy, and why * is not this a 
proper one ?—The reaſon, that the public will 
| ſuſtain an inconvenience by ſuch. a prattice, 
does not counterbalance the inj ury that will be 
fuſtained by leaving ſuch injuſtice remedylefs ; 
therefore, the ſuit ought to be ſupf . on 
principles of public policy as well as public 
juſtice. he objection that there is not eno 
alledged in the declaration, is not a ſolid o 
We rarely alledge more in any declaration for 
fraud. The fafts lated are ſuch; that the ſcienec 
and intention of the defendant muſt follow ava 
"ROOT and unavoidable concluſioͤon. 
It is ſaid if this * Provaill it villetad * 
In ] 


8 
——— 
22 


e His 


I 0 n 


— 
Un 


i- | 
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liſh a principle, by which one Juſtice will) in- 
terfere--with the deciſions of another. That 
conſequence will not follow. The firſt Juſtice 
was undoubtedly right, and decided upon good 
* reaſons : The ſecond may adjudge in favour of 
the oppoſite party, and be equally: right; for 
the queſtion before the laſt is a very different 
one from the former. Here is no interference 
of juriſdiction no claſhing of judgements.— 
This action is well ſupported by the general 
principles of common law]. It is a ſtrong caſe ; 
for it is agreed there is no remedy for the inju- 
ry complained of, unleſs the preſent action be 
ſupported: Therefore Se AE the, W 
ment is errone us. 


| 2. n 777 ; \ 
> 4 [4 14 { 
UH: NMAN bind atk . Hix MAN 
: againſt, STLLES«" 


* CTION of book-debt, nil det lead 
and verdict for the plaintiff The 
_ defendant moved in arreſt of judgement ; and 
for cauſe, alledged, that the account produ- 
ced on trial, contained a charge of about forty 
pounds for a tract of land, and alfo a charge 
of about three pounds as intereſt on part of the 
account ; both of which were illegal as charges 
ON book, and both were allowed by the j N. 
in their verdict. f 
Motion over-ruled. 


Wy. By 


; 


+ N. B. It is the cuſtom of the courts in the ſtate of 


Connecticut, to admit motions in arreſt, which are conver- 1 


ſant about facts, dehors the record: And likewiſe, by the 
cuſtom of courts, the adverſe party is not obliged to make 
any anſwer either by way of traverſe or demurrer ; but the 


court proceed to enquire the truth of ſuch facts, unleſs the 
oppoſite party chooſes to demur. 


* 


9 * 
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By THz Court On examination of two 


1786, 


of the jurors, it appears that Coy found the 
ſum of 40l. credited to the d ant, which 


11 


Hinman 


was equal to the um chatged for the land, and aud others 


which by agreement of the parties was to he in 
payment for the land; and that the fmall ums 
of intereſt included in the verditt, were not, on 


ogatuft_ 
| Niles 


trial, objetted to by the defendant: And one 


witneſs teſtified; that they were charged by con- 
ſent of the denden There were other pro- 
per bookdebt articles · in the account, to a large 
amount, to which there vas no objection 
and the balance would have been be if 
the land, and ſum credited for it, had not been 
entered on the book Therefore the en 
in arreſt is inſufficient. | 
ge Dyer; tiffenting: ee ſaid than the 
admiſſion of ſuch charges on book, ſupported 
by the parties“ oath; would tend to introduce 
the greateſt imaginable confuſion. The nature 
of the thing rendered the idea of ſuch a charge 
on book abſurd ;—becauſe; when a deed of land 
is made out, the grantor acknowledges the con- 
- -ideration. to be paid to his full ſatisfaction 
at the time, of the grant; and it is both dan- 
- gerous and abſurd, that ſo high an evidence 


ſhould be rh wen the e own oath. 


P ” > 
* , TFT " | « g 
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Norr 
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1786. 
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n 
Recogni- 
— r 
ſpecial bail 
may be ta- 
ken to = 

arty for 
Flhoſe bene- 
fir they are 
amended. 


Words are 
not to be ta- 
ken.in the 
milder ſenſe - 
after verdict, 
whictaſcer- 
tains them 
to have been 
ſpoken ma- 
n. 
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Nerd againſt WeLLzs. 


| A of debt on a recognizance for 
. A. fpecial bail. —The recognizance was ta- 
ken to the adverſe; party and not to the en 
treaſurer. 
On demurrer to the declaration, the only ex- 
ception was, that the recognizance was impro- 
per taken, for that it ought to have been ta- 


n to the county EARL AIG ee ad- 


verſe party. 
| Declaration dad, ſafkcient.. 

By THE, Couxx.— The 6 on 
which this action is was well taken, 
though before the ſtatute that in cer- 
tain: Caſes, recognizances ſhall. be taken to the 
adverſe; party.—- There does not appear any 
ſufficient reaſon why. bonds of recognizance 
might not ever have been taken to the perſon 
for whoſe benefit they were intended, as well 
as other bonds; though a different mode of ta» 
king them has been practiſed, and may yet 
alſo be good, in caſes where there is no ſtatute 
direction. 


. a 4 ” © o 1 * 8 
— — — —„— || ü 
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BEERS againſt STRONG. 


.CTION on the caſe for theſe words. 

« My wife has taken a falſe oath, and it 

eas through the inſtigation of Beers and Booth, 
her ſons. My vile has taken a falſe oath— 
« ſhe is a poor creature—and if it had not been 
« for Andrew Beers and David Booth, ſhe never 


a would have done it ;—they are the foundation 


My wife's children have 


« of the quarrel. 


© taken her before ſquire Hinman, and have 


made 


- — 


LO 2 00e. 


rn — 1 i 


6 rH Aa on end A 8VÞ hed 
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« made her take a falſe oath, and I have been 1758. 
« and taken a copy of u. Dowd Boogh and 
« Andrew Beers took my wife. before. *1quize 
% Hinman, and there perſuaded her to takg a 
« falſe oath, and IT dont blame her ſo much ass 
«1 do Booth and Beers, for they were the very, +» 
« means of it, and ſhe never would have > 
«.it but for them. 3 5 
General iſſue pleaded, and verdict for the. 1 
plaintiff.” [91 
Mr. Edwards moved in arreſt, on the ground 
that the words were not actionable. 
Motion over-raled. 
By TE Covxr.——The words laid, natu- 
rally import that CE ndr“ wife had been 
guilty of perjury, and that the plaintiff, by 
procuring her to commit the crime, had been 
guilty of ſubornation of perjury, and ſo are 
actionable. — Words are not to be taken in a 
milder — * than they have in common 80 600 
tains 


ation; ef) "after verditt, which aſc 
that rhe e doken EI and with It 
E 01 end we hs: GY 26 Wy 


x 1 8 
ii. 10 #30 7: Irn 
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83 againſt Baysn.,. 
CTION of trover; general iſe leaded, Ea j erge- 
A and verdi® for the defendant. 2 n 


iven his 1 


plaintiff moved in arreſt; and for enuſe alle: . - 
ged, that two of the jurors who tried ſuſd vauſe Foe In 
and-were in favour of faid verdict, before they known by» 
were fworn and impanneled''to"trytHe"fams, g. 
had given their opinion in Fav our of the defen. Sone. 
dant: And that one of ſaid jurors, after the e : 
cauſe was committed to them for their confi. — 4 


3 and before they: "had delivered* their arreſt 
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36. faid verdiQ to the Court, gave and publiſhed 
his opinion in ſaid cauſe to other perſons, not 
of the jury, and converſed with them reſpect. 
ing ſaid cauſe? 15 :! an th TR 
" 2 oi Motion in arreſt ſufficient. 8 Z ie 
By THz CourT={ Fudge SutKMAYN abſent) 
On enquiry, it appears, that before the jury 
were impannelled, two of them had formed and 
declared opinions in favour of the defendant, 
which was not known By the plaintiff: There- 
fore, this cafe has not had a fair and impar- 
e SIRENS TR, GS. SIS: Bp 178 


— 


Hozyy againſt Fixe ahd-KN Arp. net 

Ar adver- FT HE declaration ſtates, that the defendants 
lands are to were adminiſtrators, on the eſtate of Caleb 
—— aue- Finch, deceaſed; and had obtained an order 
tion, with from the court of probate to ſell at, ublic ven- 
the ſale, &c, due a tract of land belonging to ſaid eſtate, and 
is aſufticien that, hy a number of advertiſements, they gave 
dum inwri- notice of the time and place of ſale. That the 
ng win: Plaintiff attended at the time-andplace appoint- 
frauds, to ed by the defendants in their advertiſements, 
holdthe where the conditions of the ſale of ſaid land 
performance were publiſhed and made known to the plaintiff 
of his Steen by" the defendants ;—which were, that the land 
o ſet up for ſale, ſhould be ſtruck off to the 
higheſt bidder, and a deed ſigned and executed 

by the defendants to the perſon that ſhould pay 

o them the greateſt price, or become obligated 

to them in the largeſt ſum of money, (with ſure- 
ty if required) for ſaid land And that the 
plaintiff, according to the conditions ſo made 

5 Low did bid the higheſt price for ſaid land, 
and became obligated with ſurety to the defen- 


dants in the greateſt ſum of money of any perſon 
15 | preſent 
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ſent at-the time where ſaid land was offered Fg” 
_ ſale as aforeſaid ; but that the defendants — 
have never executed laid deed ee tho 2 
tenor of their promiſe, &c. | 1 
Mr. Sturge/s; for the defendamua pleaded in 3 
bar, that the agreement mentioned in the de- 
claration, was never reduced to wn nor 
was there any memorandum or note thereof 
ever made in writing and Ago ned by the defens | 
dants, or any other perſon, by them thereunto - 
lav fully authorized, which is made neceſſary 
by the ſtatute. © for prevention .of frauds and 
rjuries. . 
" r. Davenport ſhe Mr. Thompſon, for the 
plaintiff;- rephed,-parteatarly-de cribing the 
advertiſements and conditions of ſale, ſigned by 
the defendants, and that the plaintiff had fullyß 
complied with the terms therein expreſſed; and 
that therefore there was a memorandum, or 
note made in writing; of the agreement men- 
tioned i in the declaration: e 
On demurrer to. the replication, the only 
queſtion was, whether the advertiſements ane 
conditions of ſale, deſcribed/ in the pleadings 
were ſuch a memorandum of the agreement as 


vould ſave this cafe out of the ſtatute of frauds: 


By which it is enafted,—<'That-no ſuit in law 


Vor equity ſhallbe brought or maintained upon 
any contract, or ſale of lands, tenements, or 
* © hereditaments,: or any intereſt in or concern- 


ing them; unleſs the agreement upon which 


© ſuch action ſhall be brought, or ſome memg- 


randum or. note thereof ſhall be made in wrt 


ting, and ſigned by the party: to be charged 


* therewith, or ſome other * thereunto by | 


him lawfully authorized.“ pen 


Replication adjudged en Reich 
By ras Covrr.——Fheadvertiſements nad 


| ans: on tale ſet ron in the _ of the 


plaintiff, 


16 County or FAIRTIEZ ID, FEB. TERX. 
1788. plaintiff, are a ſufficient evidence, within the 


— meaning of the ſtatute, of an agreement in wri- 
Hobby ting ſigned by the defendants, to ſell the land to 
5 7 wi the higheſt bidder ;\.and as the plaintiff was the 
ec. higheſt bidder, and tendered ſecurity for pay- 
$1 Black. ment, purſuant to the written agreement of 
_ Re- defendants, he has à right of :aQtion againſt 
Ports 599» them, for refuſing a deed, which, by their a- 
Metivier. greement, they had promiſed to any perſon, 
3- Burr. complying with their terms. If an action in 
_— ſuch caſe could not be ſuſtained, it would diſ- 
118. Wel. courage people from bidding at public auction, 
ford vs. and render ineffectual the laws diretcting ſuch 
Beezley diſpoſition of eſtates. 
and others. Judge EL15worru,—diſſenting. deat. 
Becauſe the declaration is ill. It doth not = 
-pear that the plaintiff paid or offered to pay, or 
fecure the ſum he bid for the land, nor that he 
bid any ſum that could have guſtzhed the admi- 
niſtrators in paſſing a deed: Nor is there any 
25 averment of the value of the land, or any rule 
of damages given. ad. The advertiſement 
t 1 Str. is no evidence or memorandum of the agree- 
426, Sex- ment on which the action is groundedf.— The 
eale, agreement was made at the time the land was 
bid off, and was made and expreſſed on the one 
part by che bid made for the land, and on the 
other part by ſtriking it off.— Here the minds 
of the parties met, and the ſubſtance of the a- 
greement, as thus expreſſed, was, that the plain- 
tiff ſhould have the dan for the ſum he had 
then bid for it, and that a deed ſhould be exe- 
cuted accordingly.— The advertiſement doth 
not expreſs this agreement, nor either part of it; 
nor was any reference had to che advertiſement 
in forming this agreement, farther, than as: to 
the mode of payment. — That this ſale was at 
public auction, makes no difference. —It is as 
ee by the fatute that * 2 —4 
| | 0 


* 
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ſhould be guarded as private ones; and it is as 71786. 
eaſy to be done.— A memorandum of the ſale 
might be taken in writing from the vendor, and Hobby, &c: 
would hardly be refuſed, if required at the time : 
of the ſale or agreement.—T think the ſtatute 
extends to this caſe, and that it has not * 


e with. 


Map againſt Cocesnall.. 
HIS- caſe was defaulted and heard in da- , 


al lies 
mages at the Court of Common Pleas.— = afer deft 
After — were aſſeſſed, the plaintiff mo- in damages. 
ved for an appeal, —which was allowed. —At 
this Court the defendant pleaded in abatement 
of the appeal, on the — that no W can 


EN be taken after a default. 


But it was held by the Court, that the appeal 

N well lay, becauſe there was a hearing in the 
a caſe, which brought in within. the ature. ; 
4 
i £ 

$ 

1 

; 

it 
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at 
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1786. | 

. Fircen againſt HALL. 
— gp CTION by the Sheriff on a bail bond. 
cipal is 1 The defendant pleaded, that on the firſt 


court by me day of April, A. D. 1779, while the attion was 
proved only pending in court, and before final judgement 


of ihe re- was rendered, the defendant did tender his prin- 
notregularly Cipal to-the plaintiff (he then being Sheriff, &c.) 
de pleade® to be taken into cuſtody in diſcharge of his 
| pais. bond; but the Sheriff refuſed to receive him. 
And that afterwards (to wit) on the firſt 
Tueſday of April, 1779, while the action was 
ſtill pending againſt his principal, the defendant 
did deliver him up in open court in diſcharge 
of his bond, and requeſted to be diſcharged 
therefrom; but the Court neglected to make 
any record thereof, or to receive- him into 
cuſtody. | 1 4091 
2 demurred ſpecially.— iſt. Be- 
cauſ duplicity—2d. For that the ſeveral 
matters pleaded were inſufficient. 
By THE CourrT. The plea in bar is in- 
+ ſufficient, not on the ground of duplicity; for 
though two matters are plead, they are not ſuf- 
| . ficient matters: Averments immaterial require 
'-}| Croke no traverſe, and are mere ſurpluſage. But 
Ja. 402.— the fault is in pleading-a furrender of the prin- 
3- Buls. cipal in court as a matter in pats, and not a 


— 4 matter of record. Every tranſaction in a 
— Hobart court of record, pertaining to a proceſs, of 


210—, which the ſurrender of the principal in dil- | 
1. Levinz charge of bail is-one, regularly becomes a mat- | 


pet oe © ter of record, and muſt be ſhewn by record 
Vin. A. P. only, and plead accordingly. 


B. A. 492, Judge Dx kx, diſſenting. It is agreed, 
pl. 8.— that the producing the body of the principal, 


N and delivering him up in court, is a legal fulhl- 


761, 816. 


ment 


County or New-Haven. FEB. TERM. 
A ment of the condition of the bail bond, and is 
all the bail can be obliged to do.—It is highly 
proper that the court cauſe an entry to be made 
thereof, but it is what: is not in the power of the 
bail to enjoin or enforce.— There is no poſitive 
law which requires it, or decidedly determines 
ſuch entry to be the only evidence. The ad- 
mitting proof of the fa by verbal and other 
teſtimony, does not contradict or oppoſe any 
poſitive record, but goes only to prove a ma- 
terial fact where the record is wholly ſilent.— 
The bail expreſsly avers in his plea, that the 
principal was delivered up to the court in diſ- 
charge of his bond; and the law makes the 
ſtrongeſt. conſtruction in favour of the bail. —1 
am therefore of. opinion the plea in bar is ſuf- 
ficient. When the bail has done all in his 
ower, and what the law requires, ought he to 
e ſubjected to pay over what was only the j 
debt of the principal, meerly through the neg- 
let of a clerk ? | 


Note. This judgement was afterwards affirm- - 
ed in the Supreme Court of Errors. 


Bz EAS and Others againſt STroNG and Wife. 
In Chancery. 


| „ . . Stature * - 
F | THIS was a petition againſt tenants in dower, yifons for 
- * Ui 
| to compel repairs to be made, agreeably compelling 


to ſtatute. The heirs and widow of Abel Gunn, . dower to re- 
deceaſed, made partition of his eſtate, by mu- ba ends 


. / T OTTOITTIOES 


. only, to do v - 
| tual agreement, under their hands and ſeals; er aligned 
0 by which, a certain tract of land and buildings, * 9ots ma 

arid C2 were tute pre- 
1 ſeribes. 
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were apportioned to the widow as dower ; and 
the buildings had not been kept in tenantable 


On demurrer, | | 
Tux wrote CouRT HELD— That the Statute 


proviſion for compelling tenants in dower to re- 


pair, extends only to dower aſſigned in the manner 
the Statute preſcribes.—Here has been no ſuch 
aſſignment; nor is there any dower. The wife 
of ſaid Strong, if ſhe has any thing in the lands 
in queſtion, has it by ?#UrcHass, and without 
other limitations or conditions than ſuch as are 
ſpecially provided in the grant, or ſettlement of 
e heirs under which ſhe holds. 


_ © Note. This judgement was afterwards affirm- 


ed in the Supreme Court of Errors. 


STATE 
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SrarE of CoxnzcricuT agamfſt Eltzn a Eno! 
INFORMATION at common law for utter- 

ing and putting off a counterfeit note, 1h 
imitation of the notes iſſued by the hon. Robert 
Morris, Eſq. ſuperintendant of finance. —The 
crime alledged to have been committed more 
than one year before the filing of the inform- 
ation. | 
Mr. Edwards, counſel for the priſoner, plead- 
ed the Statute of limitations; by which it is 
enatted “ That no perſon ſhaft 
* proſecuted, informed againſt, complained of, 
*« or compelled to anſwer delore any Court, A 
« ſiſtant or Juſtice of the Peace within this ſtate, 
for the breach of any penal law, or for other 
e crime or miſdemeanor, by reaſon whereof a 
« forfeiture belongs to any public treaſury, un- 
«Teſs the indictment, orefettets information, 


1 


* or complaint be made and exhibited within 


* one year after the offence is Committed. 
And every ſuch indittment, preſentment, 
te jnformation and complaint, that is not made 
e and exhibited, as aforeſaid, within the time 
T};mitted for the ſame as aforefaid—ſhall be 
c void and of none effect. Fenn 
« Provided always, That this act ſhall not ex 
© tend to any capital offence; nor to any crime 
* that may concern loſs of member, or baniſh- 


. 


be indicted, fore 
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The ſtatute 
of limitati- 
ons extends 
to offences 
which may 
be punished 
by fine, or 
otherwiſe at 
the diſcreti- 
on of the 
court; as, 
fornication, 
riots &c. 
and there- 
to an 
information 
at common 
law for paſ- 
ſing a coun» 
tetfe it note, 
made in 
imitation o 
the notes iſſu · 
ed by che ſu- 
perin:endant 
of finance» 


ment, or any treachery againſt this ſtate, &c.” 
Mr. Root, attorney for the ſtate, demurred.— 


And on argument, the ptea was adjudged ſuffi- 
cient far Nati. 201 015 PF FERPEy , 


By rf Cour. The offence is within | 


dhe ſtatute of limitations, being puniſhable by 
fine, or without, at the diſcretion of the Court. 


The conſtruttion of this ſtatute has heen liberal, 


extending 
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des extending it to offences which might be puniſh. 

= ed by fine, or without, at the diſcretion of the 
State of Court; as fornication,” riots, Ke. The exc 
Connect. tions in the act do not extend to this caſe; for, 


again}. 
| nos. 


by ſtatute, no kind of forgery is puniſhed with 
ſuch ſeverity as loſs of limb; and at common 
law, puniſhments are never more ſevere chan by 


ſtatute. 


Judge Dyxx, diſſenting—1ſt. Becauſe there 


is no precedent, extending the ſtatute of Timita- 
tion, to caſes of this deſcription, but the contrary. 
2d. The ſtatute referred to, which requires 
the information to be within one year, is,,“ for 
the breach of any penal law, or for other 
crime or miſdemeanor, by reaſon whereof a 
« forfeiture belongs to any. public treaſury, &c. 
— On this information, there is. no forfeiture to 
any public treaſury enjoined. by an politive 
law; therefore the caſe is not within the ſtatute. 
ad. Crimes, which may be puniſhed, b. 15 
of member, baniſhment, &c. as well as he 
more than ten ſhillings value, are.exprefily ex- 
cepted by the ſtatute. If the perſon ſhoulg be 
convicted on this information, the law admits gf 
a puniſhment, which concerns loſs of me 15 ar 
baniſhment; ne yp caſe Was not 
the ſtatute. | TEES 
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| BRADLEY and ollen ay: BLoDgs "oP 
Lands fold, * CTION on the caſe, ſtating. that the plain- 


24 by deed; tiffs purchaſed of the defendant a certain 
deſcribing trat of land ſuppoſed 10 in _— acres, de- 
e 7 T on IS 

bounds, LA 0 8999 
Ji nd ſuppoſed quantity; 2 veidat miſe arch grantee 
for all I fall hor on menſuration, adjudg 0 75 ces gn fate 


of frauds and perjury, 


„ EE. oo SR. HEB. 


WERE 2. A400 Ea: modified 


- _- 
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ſcribed by. certain metes, bounds. and mes 
That, at the time of ſale and delivery of the 
deed, the defendant promiſed, if on actual men- 


ſuration ſaid tract of land ſhould fall ſhort of 


ſixty acres, he would fatisfy the plaintiffs for the 
deficiency ; and afterwards, by an accurate ſur- 


vey and menſuration, there proved to be but 
forty acres. | | 

The defendant demurred ſpecially, and for. 
cauſe aſfigned—-_ 1 

1. That the plaintiffs might have their reme- 
dy on the covenants contained in the deed. 

2. That it appears from the declaration, the 
plaintiffs took a deed of ſaid land, deſcribing the 
quantity and bounds, and no parole contract or 
agreement, beyond that contained in the deed, 


is admiſſible in law. 


g. The declaration ſhows, that the plaintiffs 
faw ſaid land and received a deed, giving a rule 
to find the quantity ; of conſequence, there was 
no deception. | | 

4- That the promiſe declared upon, is aparole 
promiſe, concerning the ſale of lands, and there- 
fore within the ſtatute of frauds and perjuries. 
The plaintiffs: joined in demurrer, and the 
declaration was adjudged inſufficient. 

By Law, Chief | Fuſtice, Dytr and Pirx IN, 
Judges. This declaration is inſufficient on 
two grounds :— - | 

1. Becauſe the plaintiffs might have known 
the quantity of land before they paid the mo- 
ney, it being particularly deſcribed by metes 
and bounds; and no pretence but that the title 
well paſſed, or that the lines therein deſcribed 
fell ſhort, or that the angles are miſdeſcribed. — 
And as the deed contained in it demonſtrative 
evidence of its contents, any parole contract, 
contraditting che ſame, or relative thereto, is 
inadmiſſible. 


2. Becauſe 


24 
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CounTy or HaxTrorD, Mach Tzxx. 
2. Becauſe it does not appear that the agree 


——== ment was reduced to writing, and therefore void 
Bradly, æc by the ſtatute of frauds and perjuries; as the de- 


agatnſ} 
Blodget, 


fendant in his ſpecial demurrer, points out the 


contract, as coming within the ſtatute, on the 


ground of being a parole contratt, and the plain- 
tiffs not replying over and aliedging it to be 
otherwiſe, it muſt be preſumed, the promiſe was 
not committed to writing. | 
udge SHERMAN, diſſenting.— The agree- 
MN is not within the ſtatute of frauds and per- 
juries, it being a promiſe only to pay back a ſum 
of money, overpaid: for the land, if, upon adtual 
menſuration, it fell ſhort. of its ſuppoſed con- 
tents.— And the agreement appears to be legal 


and reaſonable, for the price of the land was, by 
agreement of the parties, to be in proportion to 


the contents which could not be known, but by 
its being furveyed by ſome ſkilful ſurveyor, 
which the parties might well poſtpone to ſome 
convenient time; and if, when aſcertained; it 
appeared that more than the price agreed on 
had been paid, the ſurplus ought to be refund- 
ed. And if the promiſe had been within the 
ſtatute of frauds and perjuries, and in writing, it 


need not have been ſet forth in the declaration, 


but might have been given in evidence. on the 


general iſſue; and no can be taken of 
the omiſſion on a general or ſpeeiat demurrer. 
Raym. 450, 451—2. Jones, 168. S. C.— 
1 Bac. Abr. 2 Buller; Niſi Prius, 275+ 
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WIE ga Aveny, - 
HIS was an aftion on the caſe, brought by 


1 George Brinley, Eſq. Commiſſary General 
of the Britiſh province of Nova Scotia, founded 


on a written agreement. | ds 
The defendant pleaded in abatement, that the 
laintiff is an alien, born in the dominions of the 
Ling of Great-Britain, an inhabitant of Halifax, 


in ſaid dominions, a ſubje& within the allegi- 


ance of ſaid king, and without the allegiance of 
the ſtate. of Connetticut, and of the United 
States of America; and baniſhed and proſeribed 


An action is 


not ma in- 
tainable in 
this ſtate up- 
on a contract 
made in a fo- 
reign coun- 
try, between 
citizens of 
that country, 
and to be 
there pet- 
formed. 


by the commonwealth of Maſſachuſetts, and at 
che time of the date of ſaid contract and ſuppo- 
ſed breach thereof, both the plaintiff and de- 
fendant were inhabitants of ſaid Halifax, ſubjetts 


of ſaid king of Great-Britain; both under the 


to this ſtate, or to ſaid United States. And the 


defendant at ſaid date, and for more than twenty 
five years before the ſame was, and had been, an 

inhabitant of ſaid Nova-Scotia, and ſubjett of 
ſaid king. And that ſaid Halifax, at the time 
ol the date of ſaid. contract was, and ever had 
been, governed by the laus and ſtatutes-of the 
kingdom of Great-Britain, and not by the laws 


allegiance of ſaid king,” and owing noallegiance 


and ſtatutes of the ſtate of ConneQicut; and ſaid 


contratt, and all tranſactions between the plain- 
tiff and defendant, ought to be tried and deter- 


mined in and by the courts of ſaid king of Great- 
Britain, according to the laws, ſtatutes and uſa- 


ges 


laid. Kingdom, and not in and by any 


court in the ſtate of Connecticut, or according 
_ to the laws and uſages of ſaid ſtate. And ſaid 
contract was made, at ſaid Halifax, and to have 
been chere, ed, during ſaid time when 


the 
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the plaintiff and defendant were inhabitants of 
ſaid Halifax. | 
2. That by the law of. nations, no ſuch ation 
can be ſupported, nor can the ſubjeQs of this 
ftate, by the laws of England, or of other na- 
tions, maintain any action againſt each other on 
any contract made, or for any injury done, with- 
in the juriſdiction of faid ſtate, in any court in 
the Britiſh dominions, or in any other foreign 
court. 10 
3. That the final judgement given by this 
court, in the preſent action, would be no bar to 
the plaintiff in commencing and proſecuting a 
ſecond action for the ſame cauſe, matter and 
thing, in any of the courts in ſaid province of 
Nova-Scotia, or ſaid kingdom of Great-Britain, 


nor prevent the plaintiff from recovering a ſe- 


.cond judgement thereon againſt the defendant, 
his goods and eſtate yet remaining in ſaid Ha- 
lifax. WOT TER e 
Replication. That ſaid king and king- 
dom of Great- Britain, to whom the plaintiff was, 
and is a ſubject, and owed his allegiance, are, 
and were at the time of ſaid Sara at amity, 
and in league with this ſtate, and the United 
States of America; and their ſubjetts have 
Tight, -by the treaty of peace between ſaid king 
of Great-Britain and the 'United States, and by 


the laws of nations, and of this ſtate, to main- 


tain actions in the courts of common law in this 
ſtate, for the recovery of their dues, againſt the 
citizens of this ſtate, or others that are ſubjetts 
of the king and kingdom of Great-Britain, who 
may come to reſide here, and take up their | 
abode in this ſtate with their property and effects, 
in any action that is perſonal and tranſitory.— 
And that the defendant was an inhabitant born, 
and reſided a long time in this ſtate, and after 
many years abſence therefrom, at ſaid es: 

e 
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he returned into ſaid ſtate in the year 1785, with 
his property and effects, and ever fince has here 
reſided, and taken up his abode in this ſtate, and 
both his perſon and eſtate are amenable to the 
laws and courts of the ſame. 

To this there was a demurrer and joinder in 
demurrer ;—and the plea in abatement ruled 
ſufhcient. | + 


WoosrzR and Woosrzs againſt PArSONS.. 


Eon from the city court in Middle- Whenan ac-- 
town. The defendant in error brought before any 
his. aftion on a promiſſory note, dated at New- pa of in- 
Haven the 7th day of June, 1784, before the lim ed ju- 
city court in Middletown, and obtaine&judge- g, 
ment by default. ——Errors afſigned;,  - tion ought to 
1. That it appears by the records, that ſaid , e 
note was executed before the city of Middle- cauſe of A- 
town was incorporated, and before the granting 23,279. 
the charter incorporating the ſame ;—ſaid chars juriſtition 
ter of incorporation being granted by the Ge-. . 
neral Aſſembly, holden at Hartford on the ſe- 
cond Thurſday of May, 1784; which Aſſembly 
was ſitting at the time when ſaid note was exe- 
cuted. e | 

2. That ſaid note was not executed'within the 
limits of ſaid city of Middletown, but in the town 
of New- Haven: And the caufe of action did 
not ariſe within the limits of the city of Mid- 
dleto wn. e 

3- That it doth not appear by ſaid record, 
that ſaid note was executed in ſaid city of Mid- 
dletown, but that the fame was executed with- 
out the limits of ſaid city. FRY 
12 D 2 The 


Wooſt. e. aſſignment of errors both in law and in fact, 


—— CC — 
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Cob rv or H Krro np, 'Manrcn TAX. 
The qefendan r im error demurred ſpecially, 
and for cauſe aſſigned, that ſaid writ contains an 


which cannot be joined in one writ of error: 
For, it is aſſigned for error, that faid note was 
executed hefore the ineorporation of ſaid city 
of Middleton; and alſ6 that faid note was not 
executed within the limits of ſaid city, butin the 
town of New-Haven : Both which are aſſign- 
ments of errors in fact, not appearing on the re- 
cord, and triable only by iſſwes in fact. And 
the plaintiffs further aſſign, that it does not ap- 
pear by the record, that ſaid note was executed 
in ſaid city of Middleton, but that the ſame 
was executed out of the limits of ſaid city. 
Which is an aſſignment of error in law, and 
triable only by iſſue in law. | 
Second, The defendant in error, by proteſta- 
tion that ſaid facts, by the plaintiffs in error aſ- 
. figned, are not true, ſaith, that ſaid errors in 
fact contain only the ſubſtance of a plea. to the 
juriſdiction of ſaid city court, which the plain- 
tiffs in error ought by law to have pleaded and 
- excepted againſt before ſaid city court, and ha- 
ving then waved the ſame, they cannot by law 
aſſign ſaid matters in error and that ſaid er- 
. rors aſſigned are in contradiQtion of the record. 
Third, That ſaid aſſignment of error in law, | 
alledging that it does not appear by ſaid record | 
that ſaid note was executed in ſaid city of Mid- | 
dletown, but that the ſame. was executed out of 
the limits of ſaid city, 1s an allegation contrary 
to ſaid record, and cannot by law be aſſigned in 
error. ; = 
Fourth, That no matter or thing, in ſaid writ | 
of error aſſigned, is ſufficient to warrant the re- 
verſal of ſaid judgement...  - | 
On argument of this caſe, by Mr. Parſons and 
Mr. Trumbull, for the defendant in error, 70 
* | y 
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by Mr. Ingerſoll and Mr. Chauncey for the plain- 1788. 
tiffs,, judgement was reverſed. OO 
By Dy ER, SHERMAN and PITKIN, Judges. Woot. Ec. 
1. When an action is brought before any Er 
court of limited and inferior juriſdiction, the 
declaration ought to aver expreſsly, that the 
cauſe of action aroſe within the juriſdiction of 
the court;;h and the place ſhould be particular- 
ly alledged: Neither of which was done with 1310. 
ſufficient certainty in the preſent caſe. The 
note on which, &c. is alledged to have been 
executed in the city aforeſa:d ;-—the city of New- 
Haven, and the city of Middletoum, having been 
both before mentioned—therefore uncertain to 
which the reference was intended.—{Sze Coke on 
Littleton, 20, a.)“ If a leaſe for life is made 
« to A. remainder in tail to B. remainder to C. 
« informa predifta, the remainder to C. is void 
* for uncertainty.” f———This author makes a t 2 Ld. 
diſtinction between predifa, and ſome other re- — 2 
lative terms, which he ſuppoſes commonly refer 4 
to the laſt antecedent; but that the rule admits arreſted for 
of many exceptions. If ſuch an uncertain re- 3 like un- 
ference would render a grant void, which would Ttainty. 
be: ſupported, if by: any reaſonable conſtruction t 3 Salk. 
it could be made certain, it muſt 4:fortzort be 199. 
fatal to a declaration, which is to be conſtrued Dore: 77 
moſt ſtrongly againſt the declarant. If the note eh 
had been executed in the city: of Middletown, 
the allegation: ought to have been © 7 the city 
of : Middletown aforeſaid, within the juriſdifion 


The reaſon of the diſtinction is, that afre/aid, may 
with propriety relate to any term, that has been before uſed 
in the ſame inſtrument or writing, however remote; but 
the other relative terms there mentioned, can only relate 
to ſome word in the ſame ſentence. 


County or HaxTronD, MAxck TERM. 
2. The note on which, &c. is dated the 7th 


of June, 1784, and the ſeſſion of the legiſlature 


Wooſt. &c. 


at which the law was enacted, for incorporating 
the city of Middletown, ended the 11th of the 
ſame June, as appears of record: And, there- 
fore, the cauſe of action aroſe before the juriſ- 
diction of the city of Middletown commenced ; 
for laws in this ſtate are not in force till the end 
of the ſeſſion in which they are paſſed, unleſs by 
ſpecial proviſion in the ſtatute; for during the 
whole of the ſeſſion, they are ſubjett to altera- 
tion, or to be totally negatived and not entered 
on record; whereas after the end of the ſeſſion, 
they become matters of record, and cannot be 
altered or repealed, but by a new act paſſed and 
recorded: Nor would it be reaſonable that peo- 
ple ſhould be affedted by laws before they are 
publiſhed, which is not done (except in ſpecial 
inſtances) before the riſing of the legiſlature. 
g. As to the exception in the defendants plea, 
that errors in law and errors in fat are joined in 
the writ; the plaintiffs have aſſigned no facts in 
error, upon which they rely, but ſuch as appear 
of record: And an aſſignment of errors in act, 
not properly aſſignable, together with ſufficient 
errors in law, will not vitiate the writ. p01 
Therefore, the judgement of the city court 
was reverſed. 3: e 
LAW, Chief Fuſtice, and EuusworTn, diſſent- 
ing.——As to the firſt exception in error, that 
_ «the plaintiff, in the original ſuit, has not al- 
*ledged, with ſufficient certainty, that the cauſe 
« of aftion aroſe within the city of Middletown.” 
The averment is, that © the note was execu- 
« ted within the city afore/a:d.” And the city 
of Middletown was the next antecedent, And 
the rule in pleadings, as in grammar, 1s, that 
relation muſt always be to the next antecedent, 
unleſs the ſenſe binders; which in this inſtance 
| . cannot 


| 
| 
| 
( 
{ 


Oo. Et ft 
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cannot be pretended. —Hardreſs, 77—3. Sal- 
Zeld; 199- It has formerly been held by ſome 
that prediflum was of leſs certain relation than 
idem; but there appears no reaſon for the diſ- 
tinction, and it hath not been kept up. And in 
Rhodes and Coles caſe, 2. Lord Raymond, 886, 
which turned upon the reference of præditlum 
or aforeſaid, Chief Fuſtice Holt held it muſt be 
to the next antecedent; and the caſe was final- 
ly adjudged according to his opinion. Cer- 
tainty, to common intendment, is ſufficient in 
ſupport of a judgement; for ſemper preſumiter 
pro ſententia.—And, though formerly the courts 
of Weſtminſter-hall would preſume nothing in 
favour of inferior juriſdictions, or the regularity 


of their proceedings, of late'years they have 


preſumed liberally in ſupport of them.—1. Ld. 
Raymond, 80—and Cowper 18. 

With regard to the ſecond exception, © that 
e the cauſe of action aroſe before the city of 
« Middletown was incorporated.” — 

The act of incorporation, as i from the 
journals of the Houſe of Aſſembly, paſſed and 
was compleated the 24th day of May, fourteen 
days preceding the date of the note : And it was 
afterwards revocable only as every ſtatute is, 
by a concurrence of both branches of the Legi- 
ſlature. And althoꝰ had it been a penal or man- 
datory act, it would not have ſo had effect as to 


become obligatory on the citizens of the ſtate 


at large, until they had had means of the know- 
ledge of it, which ordinarily would not have 
been till the riſing of the Aſſembly, and the re- 
turn of their repreſentatives; yet being in na- 
ture of a grant, and there being no time men- 
tioned therein when it ſhould begin to take ef- 
fekt, it took effect immediately; and the juriſ- 
diction it gave of ſuits, where the cauſe of ac- 
tion“ ould ariſe,” &c. has relation to the time 


of 
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1786. of the aQ's paſſing;—unleſs, according 10 the 
====== Britiſh rule of conſtruing ſtatutes in ſuch caſes, 
Wooſt. Sc. it ſhall, in amplification of the or autho- 
ga rity, have relation to the firſt day of the ſeffion 
in which it paſſed, —1 Roll. Abr. 465—4 _ 
25, 27— Hob. gog. As to the objection to this 
conſtruttion of the act, that it may fabje& cauſes 
to the deciſion of a forum which the parties, at 
the time the cauſe of action aroſe, did not con- 
template—it is of very little weight ;—as it 
does not affect the rule or principles of the de- 
ciſion:— And it has been always diſregarded by 
the legiſlature in the inſtitution of new courts ; 
even where they have gone ſo far as to change 
the mode of trial from a jury to a fingle miniſter, 
as in e enlargement of the juriſdiction of 
juſtices of the peace. N71 4 = 
It appears, therefore, to us from the record, 
that the cauſe of action aroſe within the juril- | 
diction of the city-court ; both in point of time 
and locality and that, that court did not etr 
in taking cognizance of the:cauſe, 


HUN TIN CTO. 
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Ho x TIN OrON againſt JON Es. 


Jo from the court of comman pleas. 

The caſe was, Jones recovered judge- 
ment againſt Huntington, in an attion of trover, 
had execution, and committed him to goal. — 
Huntington was a poor priſoner, and unable to 
diſcharge the debt;— Jones preferred his peti- 
tion to the court of common pleas, that Hun- 
tington might be aſſigned in ſervice a ſufficient 
length of time to. ſatisfy ſaid execution, and 


additional caſt. —The petition was founded on 


that part of the ſtatute concerning AE and im- 
priſonment, which enacts, © That, if no other 
« means can be found to pay the debt for which 
ce ſuch debtor is impriſoned, the debtor ſhall ſa- 
« tisfy the ſame by ſervice, if the creditor deſire 
© it, and the court ſhall judge it reaſonable; in 


* which caſe the ſuperior or county court ſhall - 


* have power to order and diſpoſe of ſuch debtor 
e in ſervice, for the e aforeſaid, to ſome 
* inhabitant of this ſtate, whether the execu- 


* tion by which he is held iſſued from ſuch- 


« court, or not. 


Provided always, that no court in this ſtate 
« ſhall, in any civil caſe, aſſign or diſpoſe of 


* any perſon in ſervice, until ſuch court is ſa- 
tisfied, by the oath of the parties or other- 
* ways, that ſaid debtor, hath not eſtate ſuflici- 
« cient. to pay the debt for which he is holden 
ce by execution, except ſuch neceſſaries as are 
* by law exempted from being taken by execu- 
«tion; and the debt for which he is holden is 
really and bona de due, on good conlider- 

* ation,” : | | 
Huntington, and his other judgement credi- 
tors, upon whole debts he was likewiſe impri- 
3 ſoned, 


33 


1 286. 


— — — 


When a poor 
debtor is aſ- 
ſigned in ſer- 
vice in diſ- 
charge of hi⸗ 
debt, the af- 
ſignment 
muſt I mit 
the ſervice to 
the perſon of 
the maſter 
named ; and 
not ex'end it 
to his heirs 
and aſſigus - 
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ſoned, moved that J7ones's petition might not 
be granted: They urged, that each creditor 


Hunting- had an equal right to the ſervice of the debtor; 


ton 


again 
Jones. 


that his life being uncertain if preference ſhould 
be given to one, the other creditors might loſe 


their debts. Huntington ſuggeſted to the court, 


that the judgement of Jones againſt him was un- 
juſtly obtained, and moved that both might be 
examined under oath, as to the juſtice of the 


debt; which the court refuſed, and diſpoſed of 
Huntington, in ſervice to Jones, the creditor, ? 


his heirs and aſſigns, for the term of two years 


and {1x months, in diſcharge of the debt. 


Six exceptions in error were taken to this 


deciſion of the court of common pleas :— 

1. That the court ought not to have aſſigned 
him in ſervice for the debt of Jones only, when 
he was confined in priſon by force of other judg- 


ments in favour of other creditors. 


2. That agreeably to the juſt conſtruction of 


the ſtatute, regulating the proceedings in ſuch 
caſes, Huntington had right to teſtify under oath, 
and to an examination of the adverſe party re- 


ſpecting the juſtice of ſaid original demand; 


which was denied in this caſe. 
3. That it was not agreeable to the true ſpirit 


and meaning of the ſtatute, that Huntington, un- 
der the circumſtances, fhould have been aſſign- 


ed in ſervice. 


4. That the court erred in extending the ſer- 
vice to ſuch a length of time. 0 
5. That the firſt 1 was rendered in 


an adtion of trover, for the ſatisfaction of which, 
the law will not juſtify an aſſignment in ſervice. 


6. That the court erred in aſſigning ſaid Hun- 
tington to the heirs and aſſigns of ſaid Jones. 
On the laſt error alledged, the judgement 
was reverſed: For, | 5 
Y 


ut 8 90 1 1 1 
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By THE wHOLE Couxr.— The binding 1786. 
here is not only to the perſon named, but allo === 
to his heirs and aſigns: Whereas, by the ſtatute, Huntingt. 
the right of ſervice is perſonal, and extends fene. 
only to the maſter named and Ain, the 
court, who are to regard as well the condition 
and character of the perſon to whom the aſſign- 
ment 1s made, as of the perſon aſſigned. 
The proviſion of law for aſſigning debtors in 
ſervice being an abridgment of perſonal liberty, 
requires caution in exerciſe, and is not to be 
enlarged by implication. 
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| TromsoN againſt WALES and Moos. . | 

| E from the court of common pleas. No appeal 
Thom/on brought his action of book- 32 


debt againſt Wales and Moor, adminiſtrators on . 
the eſtate of James M Veil, declaring for a debt gebe alen, 
of z0l. and demanding in damage 240.— The the fumal- 
general iſſue was plead, and judgement-for*the dent, does 
defendant. —The plaintiff moved for an appeal, goa 
which was denied. „ al- 
The error aſſigned was, that the ſum demand- Povgh ine 
ed being more than 20. the plaintiff was enti- ded in da- 
tled to an appeal; for the court could not de- M39 
termine that the jury would not find more than ſum. 
20l. or even the whole ſum demanded, in da- 
mage. | | 
Judgement affirmed: 
By TRE Court. No- appeal lies. The 
words of the ſtatute granting appeals, are, © in 
which the value of the debt, damage, or mat- 
* ter in diſpute, doth exceed the value of 20). 
* &c.” —In this caſe the debt demanded, which 
is laid at 200. only, is the matter in diſpute; 


E 2 And 
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and the concluſion in damages bat a matter of 
form. And if intereſt is to be challenged in an 


Thomſon action of book<debt, it is regularly to be char. 


againſt 
Wales. 


ged, and made parcel of the debt alledged, tha: 

the adverſe party may have notice of it upon 

oyer; and we have no practice of entering a 

Judgement for a ſum in debt, and a further ſum 

for intereſt or damages, for the detention of the 

debt. The 20l. the fum alledged as debt in 

this caſe, is all that judgement could have been 
ven for, and was the whole matter in diſpute. 

Fudge Dy Ex—diſſenting.——The ſtatute li- 


mits to a final deciſion of the court of common 


leas, ſuch actions wherein the matter in de— 


mand does not exceed the value of 20/.—The b 


magnitude, of the demand, is to be aſcertained | 


by the jury, and not by the court, unleſs by | 


agreement of parties; and ſince the plaintiff, in 


' 


> this action, has demanded a ſum for intereſt or 
+ damage, exceeding the ſtated debt, the queſ- 
tion, whether he ſhall recover more than the 
debt ſo ſtated, he has a right to have determi- 
ned by jury; and until that is determined, the | 


court cannot legally deprive the party of an ap- 
peal. 


Back vs againſt CLEAVELAND. 
HIS was a ſcire facias, for the affirmance 


An exiſting 

gan che of a judgement againſt the defendant, as | 
eſtare of a adminiſtrator on the eſtate of Aron Cleaueland. 
deceaſed | 4 ; 
perſon, un- The defendant pleaded, , that the court of 
der fach ir- 5robate iſſued an order, that within a limited 
cumſtances F. ; c C 

chat the a- time all claims againſt ſaid eſtate ſhould be ex- 
_—_ N | 17 | 
tained within the time limited by the court of probate for exhibiting the claims of 


creditors to ſuch eſtate; ſuch claim is not forecloſed, but may be exbibired 


recoygred afterwards, if the adminiſtrator have eſtate in his hands. 
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hibited to the defendant, or be forever barred; 


and that due notice thereof had been given to 
the plaintiff, but he did not exhibit his claim 
within the term limited. | 
The plaintiff replied, that he brought his writ 
of error againſt the mteſtate to the ſuperior court, 
in March 1785, and obtained a reverſal of an 
erroneous judgement of the court of common 
leas.—That the mte/tate then being in full life, 
entered his action in the docket of ſaid ſuperior 
court, which was continued till September 178;. 
In April 1783, the ſaid Aron died; and at 
ſaid September term, the defendant appeared 
and moved for leave to proſecute ſaid action on 
the part of ſaid deceaſed, which was allowed. — 
Said cauſe was adjourned till December 1785, 
when final judgement was rendered in favour of 
ſaid Aron, deceaſed, for forty-nine pounds and 
{ix-pence leſs than the ſum of the former judge- 
ment rendered by the court of common pleas, 
which had been reverſed. Which ſum was re- 
ſtored to the plaintiff as his damage by reaſon 


againſt 


Cleavland, 


of ſaid erroneous judgement, and which is the 


demand in queſtion. That this demand could 
not have been exhibited within the time limit- 


ed, becauſe it was then pending in court; all 


which the defendant well knew.—And that the 
defendant now holds in his hands eſtate of ſaid 
deceaſed, much more than ſufficient to diſcharge 
the preſent debt. 

To this there was a demurrer, and joinder in 
demurrer—and the replication was adjudged 
ſufficient : For, 

By THE wHOLE Count. The amount of 
the plaintiff's claim againſt the eſtate of the de- 
ceaſed, could not be aſcertained until the final 
zudgement in the cauſe then pending before the 
ſuperior court, as mentioned in the plaintiff's 


reply; which judgement was not rendered un- 


til 


3 Wilſon, 
I3. 
Chilton vs 
Whiths., 
2. Strange, 
67. 

Tully vs 
e 
2. Lord 
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1780. til after the expiration of the term limited by 

== the court of probate, for exhibiting the claims of 
Backus the creditors to ſaid eſtate. 

22 3 It appears by the pleadings, that the defend- 


ant well knew the demand that the plaintiff had + | 


_ againſt the eſtate, and the circumſtances attend- 
e ing the ſame, and that he has ſufficient eſtate of 
Hockley the deceaſed in his hands to diſcharge it: There- 
vs Merry. fore the plaintiff is not by law forecloſed from re- 


3. Wilſon, covering his debt according to the true intent of 


262- dhe ſtatute in that caſe provided. 
. N. B. This judgement was afterwards affirm- 


ed 1n the ſupreme court of errors. 


ADams againſt CLEAVELAND.. 


P this caſe the ſame point was determined as 
in the caſe of Backus againſt Cleaveland, on 
ſimilar pleadings. 


Fircn againſt HunTiNGTON.—TIn Error. 
ee 9 UNTINGTON brought his action to the 


822 court of common pleas, on a promiſſory 
rate nofurare. note, againſt Fitch, adminiſtrator on the eſtate 


intereſt can of Azel Fitch, deceaſed. Fitch pleaded in 


7 abatement, that the eſtate of ſaid deceaſed was 
relative to duly repreſented.inſolvent (and in fact proved 
but if the ad- unable to pay more than one ſhilling and ſix- 
miniftrarer pence on the pound.)—-That commiſſioners 
ro ſubſec Were duly appointed to receive and examine 
— the claims upon ſaid eſtate, who gave notice of 
payment of their appointment and powers, according to 
weereſt, the law; and that the plaintiff neglected to exhibit 
be brought his demand, until the expiration of ſaid com- 


accordingly, miſſion, - 
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miſſion, and a final ſettlement and quietus was 
granted upon ſaid adminiſtration. 

The plaintiff replied, that in January 1770, 
he exhibited his ſaid claim to the commiſhoners 
on ſaid eſtate, in the life of their commiſſion, 
who allowed the ſame, and made return there- 
of to the court of probate; which return was 
accepted by the ſaid court. . 

Upon the fats ſtated in the replication, iſſue 
was joined; and a verditt for the plaintiff, Mr. 


' Larrabee and Mr. Biſſel moved in arreſt, and 


ſor cauſe alledged— h 

1. That the jury, in their aſſeſſment of da- 
mages, had allowed to the plaintiff the intereſt 
on the average ſum of his debt, from the time it 
was preſented to the commiſſioners; which was 
illegal. | 

2. That the original note on which, &c. ha- 
ving been exhibited to the commiſſioners, and 
by them allowed and aſcertained againſt the 
eſtate of ſaid deceaſed, no action is now ſuſtain- 
able on ſaid original note.—And that there can 
be no foundation in law, for a recovery of da- 
mages by the plaintiff, but upon a neglett of 
payment by the defendant, as adminiſtrator. 

Mr. Swift and Mr. Spalding replied, that the 
demand againſt the eſtate of ſaid Azel decea- 
ſed, was a note of hand on intereſt; and that ſaid 
average ought to have been paid in the month 
of January 1770, but the defendant, regardleſs 
of his duty as adminiſtrator, took all the eſtate 
into his poſſeſſion, and had ever ſince had the 


uſe and benefit thereof, and had always refuſed 


to diſcharge ſaid debt; and that the jury allow- 


39 
1786. 


Fitch 


againſt 
Hunting- 
ton. 


ed no more than the lawful intereſt of the plain- 


tiff's average from the time it ought to have 


been paid. 
The court of common pleas eſtabliſhed this 
verdict, and rendered judgement thereon. 
Judgement was reverſed. By 
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2786. By Tus WUOTIE CourT.—— Intereſt, upon 

| === the plaintiff*s average, was allowed out of the 

| Fitch eſtate of the deceaſed. This would work injuſ- 

| r tice to the other creditors, who would thereby | 

| untiagt. be cut ſhort of their average.—If an admini., 

| ſtrator upon an inſolvent eſtate, after the ave- | 

| | rage is ſtruck, makes himſelf liable for intereſt, WM 
| it is his own eſtate he ſubjetts, and not that of the 1 
| deceaſed ; and the action and judgement ſhould Wl 
| accord with the circumſtance of the adminiſtra- 


\ 


tor's perſonal liableneſs. | N 


| 
BuzL againſt METCALE.,——In Error. 

oe ETCALF brought his action againſt Bue!, 
| 3 to the court of common pleas, on a re- 


tachment 


and deliver- ceipt executed by the defendant to the plaintifi, 
as conſtable, for goods taken by attachment, 


promiſes to 
re-deliver containing a promiſe to re- deliver ſaid goods on 


—— if demand, for the purpoſe of reſponding the Judg- 
| eiey ve "92 ment on the writ of attachment. 
| within fixy The defendant pleaded, that he held faid 


nal 5 goods, and was ready to re- deliver them to the 


in the action plaintiff at all times, until the expiration ot 


qu which at. more than ſixty days after final judgement or 


tached, B. - ſaid writ of attachment; that no demand was 


ma reſt re 
- them to the made for ſaid goods, and in conſequence of 


original the premiſes, he reſtored them to the original 


owner, a 
shall not be OWNET, 


bende On demurrer to this plea, judgement Wa 
the officer, rendered for the plaintiff. 


The plaintiff in error took two Exceptions to 


this judgement 
1. That the declaration was in faſbczent; as it 


appeared from the face of it, that execution was 
not 


© pr Ks dl. a. a SSkoto ano 
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not iſſued till more than fixty. days after final "1786. 
judgement was rendered, and therefore the ei 
tate taken was diſcharged, and the defendant Buel 
not holden to dehver it. i | _ 
2. That the plea contained ample matter to * 
diſcharge the defendant from his liability to | 
ſaid ſuit. þ 
The judgement was reverſed. | 
By THE WHOLE Cour. The execution 
was not taken out till more than ſixty days after 
the judgement, , beyond the expiration of which 
time the attachment could not hold the proper- 
ty, and it became thereupon the duty of the of- 
cer, or of whoever held the property under 
him, to reſtore it to the debtor (as the receipt- 
man has done) and he would have been liable 
in trover had he refuſed. Fs | 


K1imBALL againſt CA x. | 
RROR, from a decree of the court of com- A petition 


mon pleas, on a petition for a new trial. fe erag 


——£&:mball brought his action againſt Cady on dſcrerlon 
a promiſſary note to the court of common pleas — gy 


in Auguſt 1781.— The defendant pleaded a ten- vhich iris 
der made in April 1779.— The plaintiff replied, — 92 
that the money tendered, and now offered, con- fan? 
ſiſted of continental bills of credit, which were ror cane 
not at the time of tender, and have never ſince Pega 


been, at the value of one thirtieth part of the deciſion. 


| debt contracted and promiſed in ſaid note. 


To this there was a demurrer, and judgement 
for the defendant. £4 47 | 
Kimball, the plaintiff, petitioned for a new 
trial. He relied on the ſtatute paſſed in Octo- 
| T ber 


* accordingly.” 
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ber 1782, which enacts, “ That in all action; 
* brought before any of the ſuperior or county i 
© courts in this ſtate,” (either by original writ, ll 
« appeal, or writ of error) for the recovery of 

any debt due by bond, note, or book account, 
©contratted before or on the ſeventh day of 
* of January, 1780, and where the defendant in 


_ < ſuch action has, between the firſt day of Sep. 
tember, 1977, and the 8th: day of March, 


« 1780, made a tender of a ſum in continental 
bills of credit, to the creditor: or creditors, in 
*-fatisfaction' of the debt demanded; and the 
* creditor refuſed the fame ; then, and in every 
«ſuch caſe, the court before whom each action 
* may be brought, are hereby authorized to di- 
© rett ſuch caſe to be heard and determined by 
reference thereof to indifferent perſons, to be 
< mutually choſen by the contending parties; 


and in caſe they or their attornies ſhall negle& 
'< or refuſe to agree on ſuch references, the ſaid 


« court are authorized to determine ſuch cauſe 


according to the rules of equity, taking all cir- 


« cumſtances into conſideration: Which ſaid 
© referees ſo choſen as aforeſaid, ſhall hear and 
determine ſuch cauſe, as to them ſhall appear 


_ <yzuſt and equitable, taking into conſideration. 
© all the circumſtances thereof, and make re- 


turn to the ſame court where ſaid cauſe ſhall. 


be depending; who, unleſs ſufficient objec- 


« tions be offered againſt ſuch return; ſhall ac- 
© cept the ſame, and render judgement thereon 
And on this ground he al- 
ledged, that a repleader ought to be granted; 
for that he had miſtook his plea, in that he 
did not traverſe the defendant's plea in bar, and 
thereby open the ſubject of enquiry at large, to 
the court.— That the ſtatute enables the court, 
in ſuch caſe, to give the cauſe an equitable con- 
ſideration, and adjudge to the plaintiff what was 

| | aceequitable 


4 . 
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equitable and juſt, notwithſtanding the tender. 
Three exceptions were taken to this petition, 
at the court of 1 pleas, by win of abate- 


ment: 


1. That the oc: had not laid 2 proſert | 
of the legal ea mentioned in bis an 55 


tion.. 


2. That aotbing ang hn the petition, : 


but that compleat juſtice had taken place. 


3. That the:ſtatute mentioned in the petition ; 


did not exiſt until long after the final ial ; 
therefore not- applicable to.this caſe... 


The exceptions were adjudged ſufficient, wes * 
the petition diſmiſſed: And. the decree of the 
court of common pleas: being emined- en this . 


writ. of error, was affirmed. 
By THE WHOLE CounRrT. 
grounds for: affirming the deciſion of ae" Loure 
of common pleas':— 
1. If the petition was for a new trial, it was 


matter of diſcretion with the court to which it 
was prefered, to grant or negative, and error - 


cannot be predicated upon ſuch deciſion 

2. The petition cannot be ſuſtamed-on the 
ſtatute for the equitable deciſion of tenders in 
certain caſes, as there had been a judgement at 
law: For the proviſion of the ſtatute extends 
not to caſes adjudged and cloſed at law, but to 


caſes open and proſecuting at law, and. is ex- | 


prefsly limited to actions pending by original 
writ, appeal, or writ of error. —An extenſion of 
the ſtatute retroſpectively to overthrowyudge- 
ments that have-been rendered and-acquieſced 
in at law, would be very inconvenient, and the 
words of the act will not admit of ſuch a con 
en {4 ; 
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|  Rocurs againſt HemMsSTED and Others. = 
„ IS was an attion on a ritten agreement 

between the plaimiff and defendants, ſta. | 
tly: con. 
* 3 in the capture of a ſmall Boat and ſe. 
© veralrattle,'m April, 1783, Which were li- 
« beled and condemned tb the uſe of the cap- 
tors, and diſtribution made accordingly— 
* They therefore, jointly and ſeverally engaged 
«to pay the plaintiff (in whoſe name ſaid con- 
* demnation was had) their reſpective propor- 
« tions of any future expence that might ariſe in 


the premiſes.” ——Subſequent to this agree- 


ment, one Randal claimed the property of the 
boat and cattle mentioned in the writing; for 


which he inſtituted a ſuit againſt the plaintiff, 


and recovered about ſixty pounds. — This ac- 
tion was brought to recover of the defendants 
their reſpective proportions of ſaid expenditure. 
The defendants pleaded a diſcharge from the 


plaintiff, which was recited in theſe words 


Received of Daniel Harris twenty eight ſilver 


* dollars, on account of a boat and cattle taken 


from Randal the 4th of April, 178g, and con- 


demned to ſaid Rogers, and ſince ſaid Randa 


has got an execution againſt {aid Rogers for 


68 fixty' ſeven pounds ;—and this is Daniel Har- 


'* 7248's receipt for his part of ſaid execution.“ 


To this plea the er demurfag man 


Anti 


By THE WHOLE Countu-aren This ven i is 
inſufficient. This receipt was not in full of 


the execution, but only of ſuch part cr propor- 


tion of it as Harris had received of the proper- 
ty condemned. He, with the reſt of the de- 
fendants, as they were jointly and ſeverally 
bound for each others like proportions, remain- 


ed holden for the reſidue of the execution. 


"—_ 
* F | 
Cov xf os Nzw-Lonpon, Marxcn Term. | 
ER | ? . R n, £ 1 
HuNTINGTON and Others againſt Canr ENT EX. 
1 was an aktion of diſſeiſin, brought by 

the inhabitants of the town of Norwich, 

againſt the defendant, as leſſee of the firſt eccle- 
ſiaſtical ſociety in ſaid: town. On ſpecial plead- 
ings, the caſe was thus ſtated for the deciſion of 
court ]p— yg WEL 

The town of Norwich, before the year 1695, 
conſtituted but one pariſh or eccleſiaſtical ſo- 
ciety z and the inhabitants tranſatted their town 
and parochial buſineſs at the fame meetings. In 
June, 1765, they appointed a committee to pur- 
chaſe-lands for the uſe and accommodation of 
a goſpel miniſter amongſt them: The commit- 
tee purchaſed of Stephen Gifford the lands in 
queſtion, and took a deed of bargain and ſale, 
expreſſed to be, to the inhabitants of the town 
« of Norwich, their heirs, ſucceſſors and aſ- 
'* ſigns.” In December, 1697, the inhabitants. 
of the town, by a vote, levied a tax on them- 
ſelves, for the purpoſes. of difcharging the mi- 
niſter's ſalary, paying for the land purehaſed of 
Gifford, and defraying other pariſh charges. 
The lands in queſtion were immediately ap- 
plied to the aſe for whieh they were purchaſed, 
and have ever fince been applied to the uſe of 
the miniſtry in the firſt ſociety in Norwich.— 
The inhabitants of the town, by vote, in De- 
'cember, 1701, ſequeſtered for the uſe of the mi- 
niſtry, other lands adjoining the lands in queſ- 
tion, and gave the whole the name of the Par- 
ſonage Lot.—In 1716, by act of aſſembly, two 
other eccleſiaſtical ſocieties were ineo 
from the town of Norwich, called the Zaſl- 
Farms and the Weſt- Farms; after which (to wit) 
in July, 1717, Mr. Benjamin Lord was ſettled 
in the miuiſtry in the old or firſt ſociety in ſaid 


town; 
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town; and in Auguſt, 1717, the ſaid ſociety, by 
vote, granted to. him the lands in queſtion, for 
the term of his miniſtry; which be held until 
the time of his death, which happened in, April, 
1784. r FF 
I be proprietors of che townſhip of Norwich, 
in ſundry legal meetings, did grant, lay out, and 


ſequeſter; ſundry tracts of land in the ſocieties 


of the Eaſt and Weſt Farms, for the ſupport. of 
the miniſtry in thoſe two pariſhes.  ,_ | 

That the defendant holds the demanded pre- 
miſes by force of a leaſe from the firſt eccleſi- 
aſtical ſociety in Norwich, for term of years, 
not yet expired, and bearing date before the 


plaintiffs' writ. a | 


There was a demurrer to the replication, and 
joinder in demurrer—and judgement for the de- 
fendant. n 

By Tax Co uxr. The inhabitants of each 
town in this ſtate (not divided into ſocieties) 
are by law a corporation for the purpoſe of ſup- 


porting public worſhip, and the goſpel-miniſtry, 


as well as for civil purpoſes; and in their cor- 


porate . have power to receive and hold 


eſtates real and perſonal, for ſaid uſes, and to call 
and ſettle miniſters, build meeting houſes; &c. 
2. The name and deſcription by which, they 


receive eſtates, and tranſaQ buſineſs in their ec- 
cleſiaſtical and civil capacity, is the ſame (to 
wit) the inhabitants of, the town of, &C. | 


3. When part of the inhabitants of ſuch town 


are conſtituted anew and diſtinQ ſociety, the 


remaining inhabitants are by law conſidered, 


for eccleſiaſtical purpoſes, as the ſame corpora- 


tion, having continuance and ſucceſſion, by the 
name of the firſt ſociety, which before exiſted by 
the name of the inhabitants of the town, and as 
holding the meeting houſe, and all other eſtates 


that the inhabitants of ſuch town received, ac- 


quired 
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uired and held, for any of the uſes for which 1788. 
ocieties are conſtituted, and as bound to per- — 

form all the contracts and agreements made by Hunting- . 
the inhabitants of ſuch town, with the miniſter, ton, Kc. 
for his ſupport, or reſpecting any other matter Capegte ; 
proper to a ſocjety.—This opinion is ſupported 
by ons adjudications, and univerſal cuſtom... 

4. In the preſent caſe, it appears from the re- 
cords of the votes and proceedings of the town. 
of Norwich, recited in the pleadings, that the 
land in queſtion was purchaſed when there was 
but one eccleſiaſtical ſociety in the town, with 
expreſs intention to be applied in ſupporting the 
goſpel miniſtry.—That the purchaſe money was 
collected in the ſame tax with the miniſter's ſa- 
lary: And although the deed from Gifford does 
not mention the uſe for which ſaid land was pur- 
chaſed, and contains ſimply a ſale and transfer, 
for a valuable conſideration, as it was out of his 
power, as grantor, to direct the uſe; yet it ap- 
pears, that the grantees atting in the ſame capa- 
city as when calling and ſettling a miniſter, ap- 
plied the uſe of ſaid land toward the ſupport of 
ſeveral ſucceſſive miniſters of the goſpel, in that 
part of the town of Norwich which is now call- 
2d the firſt ſociety, for a term of more than 
eighty years: That it was early called the par- 
ſonage land, and has never been applied to any 
other uſe :—And therefore ought to be conſi- 
dered as purchaſed and held by the ſame corpo- - 
ration, that is now called the firſt ſociety in the 
town of Norwich. "RI pr edn 

5. As it clearly appears, that it was the in- 
tention of the inhabitants of the town of Nor- 
wich (in whatever, capacity, they, ated), to ap- 
propriate ſaid land for the uſe and ſupport, o 
the miniſtry in that part of the town now called; 
the firſt ſociety; and the fame having been o 
appropriated and applied in manner aforeſaid, 

it 
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it ought to be conſidered as an appropriation or 
lequeltration to that uſe, according to the an- 


cient uſage and practice, and ſo is confirmed 


by the ſtatute in ſuch caſe provided, (vid. ſtat. 
book, 159.)—5S0 judgement was for the defen- 


dant, as he held by leaſe from the firſt ſociety 


in ſaid Norwich; and ſaid firſt ſociety were ad- 
judged to hold the lands in excluſion of the 


town at large. 


The Chief F ice ſaid, he was doubtful whe— | : 


ther all the reaſons aſſigned by the court were 


concluſive; but on the gd there could be no t 


doubt, it being a point fully ſettled by former 


Judge Dyer did not fit in this caſe, 


Note. 


being uncle to one of the plaintiffs; and Judge | ; 
Ellſworth excuſed himſelf, having at a former 


trial been of counſel for the defendant. 


AVERY againſt Wzruon E Sheriff.) 


*HIS action was inſtituted againſt the ſhe- 
riff, for the default of one of his deputies, 
by writ of attachment, and the ſherift's body 
arreſted. He pleaded in abatement, that du- 
ring his continuance in the office of ſheriff, his 
ſon was not liable to arreſt or impriſonment, 
by civil proceſs; and for cauſe alledged, that as 
the ſheriff is ex officio keeper of the priſon, an 
impriſonment of his perſon would operate as 2 
releaſe to the priſoners of the county.—_—On 
the plea of abatement, the caſe was appealed t0 
the ſuperior court—and for the reaſon alledged 
in the plea the proceſs abated. : 
It was then contended on the part of the plain- 


and 


Covnty or Nzw-Lownpon, Marcy Term. 


ve and to ceaſe only in its operation againſt the 
* perſon of the ſheriff. But the Court ſaid, that 
ed the mode of proceſs being improper, it muſt 
at. abate, in toto. 

n- 

ty | Note—The ſubſtance of this Report was given 
d- me by Mr. Huntington. | 


N. B. It is the practice of all courts in the 
fate of Connecticut, to try pleas in abatement with- 
out any anſwer. I the plaintiff 22 he may 
demur on traverſe, but he does not 14 he in- 
forms the court, ore tenus, what parts of the plea 
he denies, and the court direct an enquiry ; but 
otherwiſe, it ſtands demurred to, and the record is, 
* plea in abatement ſufficient, or inſufficient.” 


Note.——Tn this county, March term, 1784, the court 
eſtabliſhed a ſtanding rule for computing intereſt on obliga- 
tions, where one or more payments have been made 
Which follows— Compute the intereſt to the time of the 
firſt payment; if that be one year or more from the time 
the intereſt commenced ; add it to the principal, and de- 
duct the payment from the ſum total. If there be after pay- 


he. ments made, compute the intereſt on the balance due to the 
next payment, and then deduct the payment as above; and 
ties, in like manner from one payment to another, till all the 
ody payments are abſorbed; provided the time between one pay- 
du- ment and another be one year or more. But if any pay. 
* pay 
his ment be made before one year's intereſt hath accrued, then 
2 compute the inte reſt on the principal ſum due on the obli- 
ent, gation for one year, add it to the principal, and compute 
at as ll the intereſt on the ſum paid, from the time it was paid, u 
an to the end of the year; add it to the ſum paid, and deduck 
a sz ſum from the principal and intereſt added as above. 
I If any payments be made of a leſs ſum than the intereſt ari- 
-On ſen at the time of ſuch payment, no intereſt is to be com- 
d to puted but only on the principal ſum for any period. 
Iged | 
lain- 
Mon, 
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The aſſignee 
of a note, 
can have no 
right of ac- 
tion againſt 
the aſſignor, 
unleſs a re- 
- covery on the 
note is pre- 
vented; be- 
cauſe no- 
thing is due, 
or that the 
prom iſſor 
was inſol- 
vent at the 

ti me of aſ- 
ſign ment; or 
by tome act 
ot :he aſſign - 
or, opera- 


ting as a diſ- 
charge; & if 
the aſſignee 


rece ive 
part of the 
promiſſor, 
Dy that act, 
e acce 
of him * 
payor for the 
whole. 


the remainder.— That at the time of the aſſign- 
ment of ſaid note to the plaintiff, and for ſeve- 


- County or Mioprzs zx, July TERM. 


HEN SHA againſt CurTis Cot and Joseen | 
Cox, Executors of Joszyn Cox, deceaſed. | 


RROR from the court of common pleas, 
Henſlau brought his action on the 
caſe againſt the defendants.— The declaration 
contained twp counts | 


1. That in November, 1769, one Eliſha Clark | : 
(ſince dead) executed a promiſſory note to the 
And 


teſtator for eighteen pounds ten ſhillings. 
in Auguſt, 1771, for the conſideration of twen. i 
ty pounds eight ſhillings and nine pence (being 
the principal and intereſt then due) the teſtator 
aſſigned it to the plaintiff. —That the plaintiff 
had demanded payment of Clark, who refuſed, 
of which-he had given notice to the teſtator; 
whereupon he became liable, aſſumed, &.. 

2. Count for money had and received. 

The defendants pleaded to the firſt count,— 
That having prayed oyer of the note, there ap- 
peared to be endorſed on the back thereof by 
the plaintiff, fix pounds twelve ſhillings and fix. 
pence, received of ſaid Clark, in ere 17797 
and in April, 1780, judgement was rendered for 


ral years after, ſaid Clark was abundantly able 
to diſcharge the. debt. —That the plaintiff did 
not proſecute ſaid note in the law, until more 
than eight years after he received it; nor did 


he within that time give any notice to the ze/ta- 


tor, or the defendants, that ſaid Clark had re- 
fuſed payment ; but held the ſame in his own 
cuſtody, without offering to return it; that ſaid 


_ Clark is now dead, inſolvent, and the contents 


of ſaid note loſt. 


That the ſecond count is for the ſame matter, 


_ cauſe and thing alledged in the firſt count. 


The plaintiff demurred generally and judge- 
ment was rendered for the defendants. | 


— 1— — rd " 
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The error aſſigned was, that the plea in bar 
was in ſubſtance the general iſſue, and.contain- 
ed only a denial of the fatts ſtated in the decla- 
ration; therefore could not be pleaded in bar, 
but if true, ought to have been given in evi- 
dence under the general iſſue. . 

Mr. Dana and Mr. Woodruff, for the defen- 
dants in error, pleaded in abatement, that the 
plaintiff appealed from the judgement of the 
court of common pleas during the fitting of the 
court, and entered bonds therefor, according 
to law; therefore final judgement was not yet 
rendered in ſaid cauſe. | 

Mr. Miller, for the plaintiff in error, demur- 
red, becauſe no duty had been paid on the ap- 
peal—and the plea was adjudged inſufficient. 

By THE WHOLE COURT. The appeal was 
void, the ſtate duty not having been paid and 
certified as the law diretts; therefore no pro- 
ceſs was pending thereon. The defendants 
then pleaded ix nullo eſt erratum—and the judg- 
ment of the court of common pleas was affirmed. 

By THE WHOLE COURT. By the aſſign- 
ment of the note declared upon, the plaintiff 
was fully Empowered to recover and receive the 
money due thereon, of Eliſha Clark, who exe- 
cuted the note : And therefore the defendants 
could not be liable to any action thereon, unleſs 
the plaintiff ſhould ſhow that the money could 
not be recovered or obtained from Clark, either 
on account of its not being due, or the promiſſor 
being inſolvent at the time of the aſſignment, or 
ſome act of the aſſignor to diſcharge it after- 
wards : Neither of which is alledged in the pre- 
ſent caſe. And Clark, years after the aſſign- 
ment, became and is inſolvent. And the plain- 
uff, by receiving part of the money due on the 
note of the promiſſor, is conſidered in law as ac- 
cepting him payor for the whole. 

G2 The 
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| . The STATE againſt Lornzx STUTSON. 
| bf QTUTSON vas indifted on the ſtatute againſt 
councerfeit- counterfeiting, and a verdict found againſt 


Ex, lard him.—The indictment charged, that he did fe. 
| lecer and loniouſly aid and afſhſt Bazaleel Phelps, in ma- 
Kae, king and counterfeiting fifteen French guineas, 
much az af- one hundred Spaniſ milled dollars, and one hun- 
making the dred piſtareens, of falſe and baſe metal, in like- 
implements. neſs and imitation of the true guineas, &c,—— 
The words of the ſtatute are, © That whoſoever 
e ſhall ſtamp, or any other ways counterfeit any 
* of the coins of gold or ſilver currently paſſing 
© in this ſtate, or that ſhall utter and put off any 
© ſuch counterfeit coins, knowing the ſame to 
ce he baſe, falſe and counterfeit, or that ſhall 
e make any inſtrument or inſtruments, for the 
e counterfeiting any of the coins aforeſaid, or 
te ſhall be aiding and aſſiſting therein,” &c. 

Mr. Root, of counſel for the priſoner, moved 
in arreſt, and for cauſe alledged, that the offence 
charged is not provided againſt by ſtatute. 

The motion was over-ruled For, 

By THE WHOLE CouRT. The exception 
under the motion is, that the aiding and aſſiſting 
in the ſtatute, is limited to that of making the 
implements for counterfeiting, and extends not 
to that of counterfeiting itſelf, which 1s the aid- 
ing and aſſiſting laid in the indictment. 

Both the letter and the reaſon of the ſtatute 
extend to aiding and afliſting in the latter caſe, 
as well as the former: And beſides, whoever 
does in fact aſſiſt in the counterfeiting, does a 
part of it, and is as truly the counterfeiter as 
any one can be who does not execute the whole 
alone; and it is immaterial whether he be char- 

ed as a ſole or joint agent in the matter.—5S0 


that the allegation that he did aft in the coun- 
terfeiting, 
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terfeiting, is ſubſtantially the ſame as that he did 
counterfeit, &c. and brings him fully within the 
ſtatute as a principal. | 


— . —U— 


Putlir MoRTIMER, Eſq. againſt CHARLES and 
GEORGE CALDWELL. 


CTION on book debt. The defendants 
1 pleaded, that the book of the plaintiff, on 
oyer, is found to conſiſt of articles and ſervices 
done and furniſhed for the defendants, as co- 
partners and traders in company, between the 
years 1761 and 1766.—That on the 15th day 
of December, 1768, the defendants, by a wri- 
ting under their hands, diſſolved the co-part- 
nerſhip of the company of Charles and George 
Caldwell, —And by the ſame writing, the ſaid 
Charles aſſigned over and conveyed to ſaid 
George, all the company concerns, intereſt and 
credits, for ſaid George, to receive and convert 
to his own uſe.—And George, in conſideration 
thereof, took upon himſelf, covenanted and en- 
gaged, to pay all the company debts then due : 
And thereby, all the company intereſt and cre- 
dits, became the property of ſaid George, and it 
became his duty to pay and diſcharge all the 
company debts. —That the book on which, &c. 
is one of ſaid company debts, which it was the 
duty of ſaid George to pay and ſatisfy.— That 
ſaid Charles being diveſted of all property or 
right to the company dues, intereſt and credits, 
and ſaid George being reduced by loſſes and miſ- 
fortunes, preferred his petition to the General 
Aſſembly in May, 1771, repreſenting his loſſes, 
misfortunes, and inability to pay all ſaid debts. 
The 
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The Gen. Aſſembly inquired into the matter, 
and found that his debts, including ſaid compa- 


Mortimer ny debts, which it was his duty to pay, amounted 


againſt 


dwell. 


to 5,788. gs. 44d. and that his eſtate and credits 
amounted to 3,049. os. including ſaid 
company intereſts and credits. That the Ge- 
neral Aſſembly paſſed a ſpecial act of inſolven- 
cy, exempting the perſon of ſaid George from 
impriſonment from any debt then due, upon aſ- 
ſigning over all his property as before ſtated, 
to truſtees therein mentioned, for the uſe of his 
creditors.—(Whaich aft is recited at large in the 


plea.) © | 


That faid George did, in purſuance and com- 
pliance with ſaid act of Aſſembly, make over 
and aſſign to faid truſtees all his eſtate, both 
real and perſonal, with all the eſtate, dues, and 


credits of ſaid company of Charles and George 


Caldwell, to and for the uſe and benefit of his 
creditors. —And that they ever have been ſince, 
at the ſole diſpoſal and direction of ſaid credi- 


tors, one of whom was the plaintiff, who was 


privy to, and acquieſced in ſaid tranſaQtion. 
That in May, 1772, application of ſaid 


_ truſtees, the General Aﬀembly, by a ſpecial act, 


empowered them to ſue for, and recover all the 
debts, credits and monies due to ſaid George, 
and the late company of Charles and George, 
and hen recovered, to divide and diſtribute the 


ſame amongſt his creditors.—(Whick aft is reci- 
' ted at large in the plea.) 


And-that thereupon all the eſtate, intereſts, 


ſecurities, papers, vouchers, and receipts, rela- 


ting to ſaid company debts and credits, were 


delivered over into the hands of ſaid truſtees 


to ſettle and adjuſt with the ſeveral creditors, 
and ſaid Charles and George are wholly diveſted 
of them, and have no means in their power to 
evince any payments that have been made ; 
an 


if. a. AS... 
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and thereupon ſaid George Caldwell, and ſaid 
company of Charles and George Caldwell,” be- 
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came exonerated and diſcharged from all fuits Mortimer 


and demands againſt them, for any debts due 
and owing from ſaid company, until a final ave- 


rage ſhould be made out by ſaid truſtees, purſu- 


ant to ſaid act of inſolvency; and then only for 
the reſiduum of ſaid debts that ſhould be found 
due after ſuch average ſhould be made.—And 
that no average hath been made out by ſaid 
truſtees, but the ſame is ſtill depending in the 
hands of ſaid truſtees, ſubjeQ, as it ever has 
been, to the order and direction of ſaid cre- 
ditors, of whom the ſaid Philip Mortimer was, 
and 1s one. =" 

To this there was a demurrer, and joinder 
in demurrer. . . 

By THE CourT.——The pleats infufficient. 
— The ſpecial act of inſolvency ſet forth in the 
plea, goes to the exemption of the perſon. of 
George, one of the defendants Yemen his eſtate 
liable, which he may afterwards acquire.) But 


it extends not to Charles, the other defendant. 


He is not named in it. Nor 1s it grounded on 
any ſuppoſed inability of his, to pay the com- 


pany. debts, Nor does it operate to diſcharge 


him on the ground of the ſuppoſed hardſhip 
there would be in his remaining liable, after 
the perſon of the other joint debtor is libera- 
ted, and the em effects and papers are 
gone into the han 

controul. If he is in fact more expoſed and 
defenceleſs to his creditors, ſince the paſſing the 


s of truſtees and out of his 


again 


alt of inſolvency, than he was before, it does 


not follow that it has diſcharged him. But he 


ever was liable to be levied upon, ſolely, for all 


the company debts, and all their contratts were, 
in their _ and ſeveral. Nor is it 


owing to the p 


0 


ng of the att of inſolvency, 
| n that 
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- Charles and George, and each of them, at the — 789. 


time of contratting with the plaintiff, knew an 


conſidered that the body and eſtate of each were Mortimer 


pledged for the fatisfaftion, or to compel the 
payment of the debt: And Charles muſt confi. 
der, that the body of his brother George was 
liable to be taken and holden to compel him to 
turn out or produce his eſtate (if any) for the 
ſatisfaction of the debt, as well as his own ;— 
This alſo the 3 o_ knew, and AS te 
legal ſecurity he depended upon. If the Af. 
ſembl , by a { gn act, and of a private na- 
ture, have undertaken to liberate the perſon of 
George from being liable to be taken and hol. 
den to compel him to produce his eſtate, (if any) 
it materially alters the original Contract and ſe- 
curity, both as to debtors and creditors.— And 
the creditor, by conſenting thereto (without 
which the aft could not operate t 0 
vantage of Charles, the other partner) does as 
effeftually diſcharge the original central, as if 
by his own immediate act, he had diſcharged 
one of the joint debtors.—In the preſent caſe, 
3 5 5 is rendered in favour of the plain 
rf, he cannot take the body of Ceorde=b — 11 
may poſſeſs large property, which can eaſily de 
kept out of the way | 

and his body being exempt, there is no way to 
compeF a diſcoyery : (For that is the only ſolid 


the creditor's Execution; . 


ground or reafon of the law ſubjeQing the body. 


to de taken:) Now the body of George belug 
liberated,” it neceffarity cafts the whole upon 


Charles, efſentially different from the original 


contrakt. It is 6bjeAtes: that on the otiginal © 
contraft, che creditor, if he pleaſed, might col- 


lebt the whole out of the eſtate of eicher, or take 
the body of either without the other, and com- 


pet him to produce eſtate to pay the hole 
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a, ods of bo 275 Ab one of Thich is ſince 
liberated by this adt; The plaintiff and the other 
creditors, have conformed themſelves thereto; . : 
which eſſentially alters the original contract. 
Another point of ſome wei 575 and conſider- 
ation in the caſe is, that the company debis and 
-intereſts were all made over to George, and with 
the.citate of George, by att of law and the cre- | || - 
-ditors, was made over to.commiſſioners appoint- 
ed by the creditors, and the plaintiff in particu- 
lar: And which commiſſioners are N | 


el and 
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And, upon examination into the fafts alled- 
ged i in the fecond exception it does not appear 
1,1 that: there was any partiality; in the juror, who 

is faid to have given, his opinion in the caſe, be- 

fore the trial, as he declares he had no remem- 
brance of 'it ;/and;atthough it was teſtified by 
two young men that they ad heard 5 be 
years ago, give his opinion un a tra 
cayrſe; yes dt doth nes appear that} that pf 
Rees LOR fan knowledge e be ate 
that it baer eee on his iind is tha trial. 
is res further own, that the othe? jurors 
were, very umanimau$in giving their verdict as 
ien did, before they had-heard wire 
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recorded in theſe words -= Watertown, © 
« fanuaty"28thy 1586. Ati a court for the of = 
* of-{mall- cauſas, Thomas Fern, Eſq. Juſtice oũf Bi 
« the, Peace ſor Litehfietdievinty? preſent ; IA 5 
« Elijah Bill of Wate rte: as brought by'a' 
© ſpectalty-to anfwer i a ömplaint nigned by! 
4 HEliphaꝝ Scott, of aid Watertown, for breach 
* of the peace. © The edu openeq; the delin- 
quent, in court; pleaded; Not Zujlty. The 
eee Bike 1 7 
and evidence Was fworn,” exit a, 
* che-caſe beard an large THis! cbürt 
- for the plaintiff Al awful 4 
ine 8, eg US ane orcs l 
> Elijah Bill to find ſufficient bond of 100). for. 
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And without ar pies, tþ the  judgeinen of the, i 
Juſtice was reverſed 
By THE WHOLE 8 conplainl;! 
ant who proſecuted, as well for his own damages: 
as for a breach of the peace, was admitted as i 
witneſs in the caſon-whith was illegal. d 83 
And it doth not appear from the tecord, that 
the.defandant was: found guuty, abougiths 5 Inj gen 
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pleas, leaving it to the difcretion of that court 
to continue or diſcharge the bonds. 


Pzcx againſt Goopwiv, 


Deeds may x HIS was an aktion of treſpaſs for cutting 
> timber.—The defendant pleaded the: ge- 
diſpoſal as neral iſſue. The principal point in diſpute 
they shall a- Vas, the validit 4 of a quit-claim deed from the 
des and up- plaintiff to the . under which the de- 
fendant claimed title. | 
ID The caſe was, in 1984, an aftion of f treſpaſs 
boten able- was pending between the ſame partie 
lue tothe ting on the lands now in queftion ; L. e 
yon = Ing. . The controverſy was ſubmitted to arbitra- 
it is made. tion. Quit - claim deeds from each to the other 
were executed, acknowledged, and delivered 
into the hands of the arbitrators, to be by them 
diſpoſed of as they ſhould award the title. The 
arbitrators, upon hearing, awarded the, title co 
be in Goodwin, the defendant, and delivered to 
him the deeds. There was ſome contention at 
_ trial, whether Peck did not forbid the deli- 
very of che deed after the arbitrators had pub-. 
-, liſhed * ber the Court ond was — 
materi e. publi the awerd was the 
condition of the Le Lug bei orm 
ed, the deed became abſolute. , 
the fee of lands cannot be transferred by award 
of arbitrators, yet it . well r FRI: a 
as in this caſe. _ | 
The jn Dam d berdhü We me defendant, 
which was accepted by the hole court” 
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field) with, ſores and art, a high Hande dsf dein us ex- 
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did make, and did then and there, without without any 
CK. „ion Fight, in a ſpiteful and malicious man- — 
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"1786. © ner, take, ſeize, and cauſe to be arreſted, the 
=== body of the plaintiff, and with the ſame force 
Stoddard © and arms him did unlawfully, wrongfully, and 
“ «© falfly impriſon, hold, abuſe and reſtrain from 
* * his liberty for the ſpace of three days, until he 
did make, cauſe and compel the plaintiff to 
« pay large ſums of money, in order to obtain 
c his liberty,” &. Aae 
The general iſſue being pleaded, the caſe ap- 
peared to be thus: The plaintiff was admini- 
ſtrator on the eſtate of Jia Stoddard, decea- 
fed: He had made a repreſentation of inſol. 
vency to the court of probate. for the diſtrict of 
Sharon ; commiſſioners had been appointed, 
| who. received and examined the claims exhibit- 
ed againſt the eſtate, and had reported the ſame 
to be inſolvenf. No average had been made to 
the creditors, or ordered to be made by the 
court of probate, but was ſtill pendipg. The 
defendant had exhibited a debt of thirty-ſix ſhil- 
lings lawful money againſt-{aid eſtate, to the 
commiſſieners, previoufly to the impriſonment 
complained of, which was allowed, — While 
theſe matters were thus pending before the court 
of probate, the plaintiff being in the ſtate of 
New- Vork, the defendant there applied to a 
Juſtice of the Peace, and prayed out a capias 
- againſt the perſon of the plaintiff, for the ſame | 
debt of thirty ſhillings, which had been exhibi- | 
ted to the commiſſioners, as a _claim-againſt the | 
eſtate of Stoddard, deceaſed.— The plaintiff was 
taken by virtue of this writ, carried before the , 
13 there held in cuſtody till he procured 0 
pecial bail, and was held to a trial; on hich, 1 
judgement was rendered againſt him for debt 4 
and coſt. . f 
It was not agreed by the parties, nor did it 
appear on trial, whether the proceſs iſſued by 
the Juſtice was regular, and conſiſtent with the 
laws of the ſtate of New-York. 
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Mr. Reeve and Mr. Tracy, for the plaintiff, 


urged that Luther Stoddard, the plaintiff, was 


not liable, by the laws of Connecticut, to any 
kind of ſuit for the debt which Bird had exhi- 
bited to the commiſſioners, during its pendency 
before the court of probate. The proceſs iſſued 
by the Juſtice was illegal, and not warranted 
by the laws of the ſtate of New-York; for the 


clauſe,” ac etiam billæ, could not legally be in- 


ferteds- The Britiſſr ſtatute of the 13. Car. 2, 


which prohibits the inſerting of that clauſe, a- 


gainſt executors and adminiſtrators, has been 
explicitly adopted by the ſtate of New- Vork. 
But admitting the form of the writ to have been 
regular, Stoddard ought not to have been ar- 
reſted; the uſual return of common bail only, 
ſhould have been made: Therefore, the ſuit 
being groundleſs in the firſt inſtance, and ille- 
gal in the proceſs and execution, the defendant 
who procured it, with a wicked intention, was 
guilty of a treſpaſs, and muſt be liable to reſpond 
in damages. * baut n 
Mr. Root and Mr. Canfield, for the defendant, 
admitted the laws of this ſtate as urged on the 
other fide, but denied' that by the laws of the 
ſtate of New- Vork any other form or proceſs 
could have been iſſued, than the one iſſued by 
the Juſtice, If ſpecial bail was not required by 
law in caſe of an adminiſtrator, the officer did 
wrong not to make return of common bail and 
diſmiſs Stoddard: But this would be the wrong 
doing of the officer, and not of Bird, the defen- 


dant. If the writ legally iſſued, no action of 


falſe impriſonment can be ſuſtained againſt 


Bird for the act of the officer. 


If there was any informality in the writ; or 
if the action was not ſuſtainable before the Jul. 


tice, Stoddard has waved all advantages which 
he might have derived from that quarter, by not 


12 pleading 
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pleading in abatement at that time. As he 


pleaded to the merits, he acknowledged the gu- 
riſdiction, and admitted the legality of the pro- 
ceſs; and the judgement being rendered againſt 
him on that iſſue, it is to be preſumed that the 
right of action was well ſupported, according to 
the laws of that ſtate. Lord Raymond, 229. 
Treſcot vs. Carpenter and Mann, 
ſent action is entirely miſconceived; for if 
Stoddard has any right of action, it muſt be cafe 
and not treſpaſs. 


„„ 7A PS; plalntiffer+ - 
on which the court delivered abe ee oi 


nions ——— 


an adminiſtrator is tranſitoxy, and the action 
may be brought wherever be is found. And 
though he is not to be arreſted according to the 


mode of proceſs in this ſtate, he may be, for 


ought appears in the ſtate of New. Tork. And 
the preſumption is he may, becauſe the autho- 
rity there iſſued a warrant to make che arreſt, 
and held him to trial upon it. 

As to the ſuit there, being without cauſe,.and 
vexatious; this is not to be intended, but the 
contrary, after a judgement in the plaintiff's fa- 
vour, on a full trial upon the merits; but if it 
was ſo, yet if the arreſt and holding was by a 
lawful precept, an action of falſe impriſonment 
is not the proper remedy, but an action on the 
caſe, or upon the ſtatute againſt vexatious ſuits. 
I think no treſpaſs is here proved; and Ann 
fore that the jury have found Wrong. 

Judge PIT IN. —As it appears that che 1 
miniſtrator conducted properly, he ought to be 
protected, otherwiſe no perſon would-be ſafe in 
that ſituation. The laws of this ſtate undoubt- 

edly protect adminiſtrators from arreſts on-ac+ 
count of the deceaſed whom they repreſent: * 
5 


The pre- 


Judge Exugwonts,—Right af adtivn mand | 


| 


| 
| 
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tended it. I think he had no right to do ĩt there 


CounTy or LitcnritlD, AucusT Term. 


if it was otherwiſe, and they might be legally 
arreſted in this way, whenever they ſhould hap- 
pen to go out of the ſtate, they would be liable 
to be ruined: Therefore I think the proceſs was 
illegal, and the ſuit unwarrantable. | 
Fact SHERMAN,——Undoubtedly there are 
inſtances where one may make uſe of legal au- 
thority in ſuch manner as to become liable to 
the action of falſe impriſonment : As where one 
will arreſt another by legal authority, without 
any cauſe of aQion, and not return the writ; &c. 
But in this caſe it does not appear but the ſuit 


was legally inſtituted agreeably to the forms of 


that ſtate; and the preſumption is rather that 


way, for the action went to trial, and judgement 


was rendered by court and jury againſt the pre- 
ſent plaintiff. I think tat ſo far juſtifies the 
tranſattion, that this kind of remedy is not ap- 


+ 
1786. 
Stoddard 


ain 
ird. 


One may 
make uſe of 
legal autho- 
rity in ſuch 
manner as to 
become la- 
ble to an ac- 
tion for falſe 
impriſon- 
men-. 


plicable to the ſuppoſed injury. I am therefore 


of opinion the jury are wrong. 
Fudge DyzR.——Every. cauſe will have its 
own peculiar complexion and leading eaſt. The 


facts here are conceded. The action of falſe 


impriſonment always goes on this ground, —is 
the impriſonment complained of right, or is: it 
wrong If it appears to have been right, the 
action fails; if wrong, the action is ſupportable. 
View the complexion of this caſe: It appears 


that Bird, the defendant; deſigned to. extort 


from the plaintiff, in this way, a ſum of mon 
which he could not recover by law, and which 


Stoddard was not bound by juſtice to pay 


this is abuſing the law. Perhaps there may be 
another remedy for the injury, but I think that 
does not bar this ſuit. It is clear that Bird had 
no right in this ſtate to arreſt Stoddard, or even 


ſummon him before a court of juſtice, fot that. 


debt, under the circumſtances which then ät. 


But 
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"2786. But there was a writ taken out toarreſt the body 
=== of Stoddard. Did he mean. to have ſuch a writ ? 
Stoddard He undoubtedly did, for no other would an- 
«gain ſwer his purpoſe; The intention and deſign, 
ed. then, was wrongful, and the act injurious : ſo 
that I cannot ſee but the jury have done right. 
Law, Chief Fuſtice. 
agreed, that the defendant has: done wrong: 
The only, queſtion is, whether the plaintiff has 
choſen. his proper and legal remedy. There 
are many caſes where a man may have two re- 
medies for the ſame injury: He may then make 
his election which he will purſue. The law 
means that a remedy ſhall be provided for every 
wrong, that will do equal juſtiee to both the par- 
ties. Will this action do compleat juſtice? I 
am not certain but it will do as ample juſtice as 
any other. There 1s no evidence but that the 
t defendant applied for juſt ſuch a writ as was iſ- 
fued; and it is moſt reaſonable to ſuppoſe that 
he did, and that the officer conducted rightly, 
and agreeably to the precept. The plaintiff has 
conſequently been injured by the procurement 
and wrong att of the defendant. I am there- 
fore of opinion the verdict is right. 


It was accordingly eſtabliſhed. 
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BENEDICT againſt BRowNns0N. 


A vines is IN this caſe the plaintiff offered a witneſs, who 


nor admin. 1 had engaged to pay his, the plaintiff's, at- 
— torney for carrying on the ſuit (the plaintiff 


mie at being a poor man) and had a promiſe from the 


> ps «op plaintiff that part of the avails of the ſuit, if a 


ont if recovery was had, ſhould be applied to the pay- 


the party 2 thtk . | 
was indebted to him, and had no yifible means of payment but by recovery, that 


alone would not exclude him. 


So» far ſeems to be 
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CounTy or LITCHFIELD, AucusT Term: 


ment of a debt then due to the witneſs from the 
plaintiff. But, 1 * 

By THE Couxr. Ae is intereſted and in- 
admiſſible, as he has a promiſe to ſhare the be- 
nefit of the recovery, if one is had: Though, if 
the objettion went no further than, that the 
plaintiff was indebted to him, and had no viſible 
means of payment, excepting by a recovery, it 
would not exclude him. — That point has been 
long decide. 


LEAvasnsWORTH,. adminiſtrator on the eſtate of 
WARNER, againſe PHELPS. 


HIS was an attion of book debt. The 
account exhibited conſiſted of one article 
only, (to wit) twenty half-johannes. The charge 
was not in the hand writing of the deceaſed. 
Mr. Adams, for the * moved that 
the plaintiff be compelled to produce the origi- 
nal entries of the deceaſed, or ſuffer a non- ſuit. 
Mr. Hinman, for the plaintiff, ſtated, that by 
accident, the original entries, which were in the 
hand writing of the deceaſed, were totally loſt, 
and could not be produced That the account 
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not abſolnte- 
y 
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2 


exbibited was made by the attorney, in conſe- 


uence of directions received from the decea- 
ed, in his life time — That the plaintiff could 
prove there had been a charge in the hand wri- 
ting of the deceaſed, exactly correſponding with 
the one exhibited on trial, and that the deceaſed 
had declared the fame to be a juſt charge. 
Mr. Adams, in reply, ſaid, that if adminiſtra- 
tore were permitted to ſuſtain actions on accounts 


made by them in favour of the deceaſed, from 


ſuch 
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pleaded/——— The caſt uh, that in- the 


75. Daniel. Baſtwick' wat negoriating # 
ee f M Danald, ofthe ſtatevf;New?2 


r. to obtain t ve mate 
eetdl to M Donald, -of al land in 


time, the regiſter 


-othioe; 


deed 


Covuntr or-Lircurizty, Avoust. Txand 
deed below the entry firſt made, not record,” 
and placed 
kind, where it remained till about th — 1783. 
Boftweek carried the certificate, 

Rer had given him, to M Donald, and —— 
the money. Some years after Boſtwick © convey- 
od the ſame land to Angus Nickel/on, (there ap- 
pearing to be no ment to the title, on 
cord and on conv to the defend- 
ant; both of which deeds were recorded at full 
length —Subſequent to this, M*Donald difco- 
vered that his deed had never been recorded at. 
full le He ſearched the office, found it, 
procured it t to be recorded, and then W 25 
his action. 
3 Root and Mr. Reeve, for the 
e ge s deed paring "ha been — with the 
and the entry made, that it was recei- 
ke. for recording, 


trary, either from grantor or grantee, could 855 
vern him.— By the ſtatute ref 


3 „ 2 Sole der 
+ ad within this fate, ſhall be accounted 
good and effetiual in law to hold ſuch 
« and lands againſt any other or pe 
* whatſoever, — — ors, 
Cxheir heivs: only; ſs the grant. deed er 
6 deeds thereof, be recorded at ng in ere. 
Ly cords eFtherowinwhereſuch Youterandiunts « 
1 do lie. l 4 
And the town- chert or regiſter in 
—— Rate, ſhall, on the receipt of any 
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The latter clauſe of this ſtatute is in ſome de- 


gree explanatory of the firſt, and ſhows that the 

fer on the decd, and the lodging 
it in * office, is in judgement of law a record- 
ing, ſo f K a to op = ID ; and when ie 9 


E-Yitle* be perth 


Mr. "Canfield and Mr. Bur ritt, 


daft, ſatd,-that” the"condutt wich reg rear, 0 


M*Doniald' 70 deed had rv Fach,” hat if 
ſhould be eſtabliſhed; - would e rate det 
fraud upon the preſent defendant. ö 
chiled when no incumbrance on Bo 


_ tle could be found on record';/ the 2 0 81 


deen delivered to the 
lodged in the office of 


the faireſt grounds to preſume — RAN He 
had purſued every legal method to autheriticate 
his title, and ought tobe ſecured in the en oy- 
ment of it. If the ſame care and attention "had 


| been'prafticed by M Donald, no injuſtice' could 
have taken place. 8 


That M*Donald's(deed; appeared nqt 450 
_ at "me time it was 
therhad 
the conſideration been n is the 
deed was not valid, and the entries · of the a of 
Were of no mn _ Re, Sn 
ny other of N Ho- 
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It Vas obſerved from the Bentz, that the Jul. 
des who took the acknowledgement, had ſighed 
himfelf as a witneſs to the \dekivery, whi W 
an evidence of chat fat) 0 155 high. a nature - 
to be doubted; oo N BAD OI; 
The jury ſound a verdif bor the plaintiff, 
ahich-was accepted by the whole-court. 
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Here 2g0!. ofthe prinaps eee. 
® ceved this day, c. Jared Langs“ 
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company became the property of Bingham, who 
became obligated to, pay all debts due from the 
company, ; and for that purpoſe gave to Camp a 
promiſſay. voi, fo 28001; conditioned to in- 
empty againſt all demands upon the partner. 
Camp, at the ſame time, received about 
— — dividend of the profits Which had 
accrued upon ge rey rade. 
The account; of faid Marvin, exhibited on 
trial, ſtood charged to Camp and! Bingham, in 
company. It contained onſy charges for caſh 
. — and ſervices rendered, as attorney 
roſecuting ſundry ſuits at law, commenced 
e name of Comp and Bingham,'for the col- 
— of debts, which; accrued: to them in the 
courſe of their paritnerſhip trade. This buſi. 
neſs was undertaken upon the application of 
Bingham, in the month of Auguſt, 1762 ſubfel 
quent to the diſſolution) of the partnerſhip, he 
being the acting partner Marvin, living in 
Litchbeld, did not know of the 2 of 
Camp and Bingham, until he was requeſted to 
undertake this buſineſs: he was then told it was 
a company affair hiah alfo appeared from the 
9 abe aceounts and notes to be put in fuit 
e Was not then notified non did he at any 
tie of the diſſolution. At the ſame time 
this buſineſs was undertaken, he did duſünbf for 
Binglam, as an individual. 4 
Camp had no knovledge that theſe ſuits were 
that faid! Murdin 
had any demands on him or Bingham; for huſi- 
neſs done in, air names, till a ſhort time be- 


: : o* „ 


alt 


2M 


0 p 


engt, 


92470 
Nur * 
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fore the preſent action as inſtisuteti by 


the 


intiffs ; Binglam baving the ⸗fole direftion 
ele done by: Murvin, and he alſo ve 


* the. avails thereof to his on uſe. - 


ſequent to theſe tranſaſtions and beſore 
8 Wann 
a „a bank rupt. 
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On this cafe four queſtions of law were re- 4 
ferred to the court of common please oY === 
1. Whether the diſſolution of the partnerſhip Beadle 
was publiſhed in ſuch manner as to > Bedi ain 
— cho ſubſequent contracts ef his purt- imp. 

nn on the 'Seredit)! 15 am) . 0 

2. Whether a diſſolution ef the partne 

which reſpected only the future 1 and 

lale of goods, it had been publiſhed with 

all the uſual forms võuldꝭ affect à contratt like 

this, ich groſe qui of itʒ as Aneceſfary co 

es belsb ast esp, bogs bon DE 
3. Whether, if v or wore- join in fait, it 

4 not conſtitute fuch a partnerſhip, or con- 

nettion, hy holding out a joint credit, as to ren- 


der them All- liable for. nde Ef proſecu- 
ting,, however: their ſeveral intereſts may be «| 
the events 7 1 ET 10 dino 54. 6 


4. Whether; this ation being brought agateft 
Camp atone, without any reference to Bingham, 
in the declaration, under all tne circumſtanices, 
can be ſupported on the preſent iſſue. > 

Theſe were the only points made in che cauſe! 
Egan being er d'for the defendat 
the errors aſſigned were} that the eourt halli m 
taken the law on each of the points in gef 

On the plea, in nullo ft eau, it was mW 


in this court. AS Msbhad cu coal R 
Mr. Reeve and Mr. Kirby, for the plaintiff 
errem 2 nid 468d; ogboſwunz 01 160 Qway 


It: is am eſtabliſhed principle, that in mercan2”* Lay- 
tile companies; the contract of one partner, re- | 12 
th nerſhip, is binding on the whole, 292. 


epart 
until notice of a diſſolution be given. 98 2 Black- 
A 


id proper notice; and whether it has been gi Jſtone's Re- 
in tus caſe, is a queſtion — The ordin 4 N08: 
of announcing ſuch tranſactions is by xdVoveiſe=" agai 
A a public gazette. As each individual = 
"PREY entails Tens Eredit With his" 
copartners 


80 | County or LiTcurrzte, Aucusr Tann. 


1787. copartners when that connection is formed, uo-— 
=== thing can be more reaſonable, than, that the 
— eee of that ee ſhould be made 

au known wherever the company's dealings ex- 
Camp. tend, before either can — an exem 
from the contracts of the — the caſe 
of Fox againſt Hanbury, 'Cowper, 449, it is ad- 

Judged by the court — King' , that, “ if 
s diffolve their partne ip,. they who 
4 deal with either, ed m_— of ſuch dif- 
T ſolution, have a right againſt both. That is 
applying the rule more ſtrifly than is neceſſary 

in the preſent caſe; for here was not the rea- 
ſonable and uſual means of given. 
'ELLsSwoRTH, mentioned the caſe of 
N Imley at Hartford, in Which this point had been 
adjudged. * The caſe was, that an ation was 
brought againſt William Imlay, on a 3 
- hacks a partner of a com , {to whic 
"« Imlay — bad:belonged) after 2 
4 — that the diſſolution had not been 
pro _—_— publiſhed, and {mlay was holden to 
79 diſcharge the debt.” 
4 Cired in . The cale of Blozham-and Fourdrinier againſt 
7 1 Fal and Brooke, before Lord Mansfield, com- 
| ſtone's Ret : pares very exactly with the preſent caſe. 
ports, 999.” There was a partnerſhip for ſeven years be- 
0 tween Brooke and Pell; but at the end of one 
year agreed to be diſſolved, bur mo expreſs 
e diſſolution was had. The now rk 
that Brooke being deſirous Fc. 


« of the trade to dumb aud Pat! bein 
r Gs right to the- 

* profits, it was agreed, — — 

« Pell a bond for 248, 24851. which Pell had 

into trade, with intereſt at five per cont. 


cent. which 
ns accordingly done. And it was farther 


"© agreed, that Brooke ſhould pay to Pell noo!. 
per annum, for fix years, ** 
| # > v 


erer R 11 
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ved, as in lieu of che proſits of the traile z5and yd. 
« Brooke covenants, that Peli ſhould have; free 
liberty to inſpett his books Hxoode became Bradley 
%a bankrupt beforq any thing waspaid to Heil τπỹn̊n—, . 
And this action heing brought for a: deht in- ]Camp. 
« curxed by Breokepimthetcoutiſepfiorade; rd 
* Mansfield held tat Pell wus a ſecret partner! 
| In the. cate now under confiderationþ there 
| was not ha mate expreſs:diſſolution of the part- 
— — — for here 
it ny verbal j the terms being agreed pon, 
two'or-threawitneſfes dry; ere called 10 
———— There 
it was gommitted to writing, and executeil on 
ane fade and on the: other; and though not ̃ub- 
liſhed, it as as effectual. That was a much 
harder caſei than the ꝓreſent; for Pell not only 
loſt all his ſtock in trade, and the profits/cove- 
nanted to he paid him upon the diſſolution hut 
was ſuhject to pay the ſubſequent debts of his 
partner. In the pteſent caſe, Camp has ſavel 
his flobk in trade, ànd 00. profit. 4 
As to the ſecond point, the charges in this ' 
caſe are of ſuch à kind, chat if the diſſolufion . 
had been publiſhed with the uſual forntality, ie 13117 £ 
could not affect the preſent demand: For, unn i'200) 
lets there had been an expreſs ſtipulation that 202 «29105 
this hubneſs ſnould be performed upon ahevfole 
dredit Ong, or Marvin had beer inform.” 
nn — thei diſſolution —— 
company 1 were: aſſigned to: Bingham, und 
had become his ſdle property; it muſt hab been 
preſumed: æ company concern, and for the be- 
neſt ol ali xhe paxtners, notwithſtanding the diſ- 
ſolution. d Abe difſolution of. a ſhip Puts 
duie nd an future acqueſt of property tom 
tei Joints occupancy of the company fund, 
bod at Jraves the partners the ſame joint ãnterell 
in whatoyer\they. may have on hand, whether 
L 
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it be in ſtock, debts due, or in any other form: 
And they {till continue to be partners, and as 
jointly liable as before, in every contract neceſ- 
ſary to be made for the purpoſe of aſcertaining, 
collecting and dividing their property. And 
whatever compact there may be among the in- 
dividuals, to controul this general authority, 
which each one ſtill retains of uſing the others 
credit on thoſe occaſions; ſtil, if that be not 
publiſhed, as well as the diſolution, it can avail 
nothing, as it relates to ſtrangers. 
The contract on which the preſent action is 
founded, is clearly of this kind; therefore, the 
right of recovery is not affected by a publication 


bol the diſſolution. 


As to the third point. The demand in the 
preſent caſe originated from the proſecution of 
ſuits at law in the name of Camp and Bingham, 
for the recovery of debts contracted with them. 
Here was a joint intereſt held up to view; and 
Camp, by permitting Bingham thus to uſe his 
name, has empowered him to uſe his credit. If 
Bingham has abuſed the truſt repoſed in him, it 
is much more reaſonable that Camp ſhould ful. 
tain the loſs, than a ſtranger. f Agreeable to 


| held, 289, this is the caſe ma Carvicł — Vickery, Doug. 


Holt 462 , 


Rep. append. 3 
“ This ns, an action by the indorſee of a bill 
« os exchange, which was in the following wm: : 
Mr. Abraham Vickery, ' en 
« Two months after date, pleaſe to pay to us 
| or our wa the ſum of, Ec. | 
* John Marydwell, 
% John Marydwell, jun. 
It was endorſed thus John Marydwell, jun. 
The Marydwells were father and fon. The 
c endorſement was by the ſon. They were ad- 
« mitted not to be partners. The bill when 
due, -was preſented to the defendant, and ac- 
| « cepted; 


ad md . 1 


—_—_ 2X > £4: Ax _ 


waved it. Theſe principles are fully eſtabliſh- 
5 TRY | | 
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« cepted; and at the ſame time he wrote upon 
« jt.a direction to his banker to pay it. The 
« plaintiff was non-ſuited, becauſe there was not 
« an endorſement by both the parties to whoſe 
« order the bill was made payable. A new trial 
« was moved, on the ground, that the Marydwells 
by joining in the ſame bill, and holding them- 
« ſelves out to the world as partners, ſhould 
therefore, for that purpoſe, be treated and 


« dealt with as ſuch; and conſequently the en- 


* dorſement of one was binding on the other. 

« After argument, Lord Mansfield delivered 
« the unanimous opinion of the court, that the 
« Marydwells, by making the bill payable © to 
« our order, had made themſelves partners as 
« to this tranſattion,” | 8 

In the preſent caſe there was as much ap- 
pearance of a joint intereſt, as in the laſt men- 


| tioned, and more injuſtice might be done by not 


treating it as ſuch, WE OT | 
The 4th point—whether, under the general 
iſſue, the defendant may take exception, that 
his partner is not deſcribed in the declaration 
as having jointly contraQted the debt with him. 
— This point is fully ſettled in the books. 
Contracts of this kind have ever been held to 
be joint and ſeveral :—Being ſeveral, either of 
the debtors — be proceeded againſt at the op- 
tion of the creditor. And it cannot be eſſential 
to the action, that the debt be deſcribed as con- 
trated in company with another perſon. If it 


be neceſſary thus to declare, it is merely for the 


advantage of the defendant, that he may be bet- 
ter notified of the nature of the demand; there. 
fore, being only matter of form, the exception 
can never be taken but in abatement, © If the 


defendant negletts to take his exception at the 


beginning of the ſuit, he is ſuppoſed to have 
cd, 
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Bradley | 


againſt 

Camp. 
®; Burrow, 
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ed, in the caſe of Rice vs. Shute, 2 Blackſtone, 
697*—alſo, Abot vs. Smith, ibidem 947 Sayer vs. 
Chaytor, Lutuyche 216—and' Gilbert vs. Bath, 
1 Str. 503. 

The cafe of Whitcomb vs. Whiting, Douglaſs 
629, furniſhes a precedent for this mode of de- 
claring : © The declaration was in common 
« form, - on a promiſſory note executed by the 
ce defendant. The general iſſue was pleaded; 
« and alſo non + hit infra ſex annos; replica- 

L 


tion, aſſump mfra ſex annos. On trial, the 


«* plaintiff produced a joint and ſeveral note, 
«executed by the defendant and three others.“ 
This action proceeded, and no queſtion was 


made as to the propriety of the proceſs. 


Mr. Canfield and Mr. Strong, for the defend- 
ant. In this caſe there appears to have been 
a copartnerſhip between the defendant and 
Bingham. It, however, extended only to a ſin- 

le ſtore of goods, and the authority that each 
Pad to contratt for the other, was reſtrained to 


a ſingle perſon. Under ſuch circumſtances, no- 


thing more was neceſſary to deſtroy that autho- 
rity, than to make the diſſolution of the compa- 
ny as extenſively known, as the exiſtence of it. 
That was done in this caſe: It does not appear 
that the partnerſhip had ever been heard of out 
of the town of Saliſbury, except by Mrs. Webb, 
at Wethersfield, with whom they traded; and it 
is clear, that the creditor in this caſe had no 
knowledge of it till the time of the contratt. 
Why, then, ought he to complain that he had 
not notice of the diffolution, when he did /not 
know of the company ? It is'an idea not found- 
ed in reaſon, that the diffolution of every com- 


pany of merchants muſt be made known beyond 


the limits of their uſual dealing. Notice would 
never be neceſſary, but upon this ground, —that 
the company, by reputation, having gained a 4 

1 it, 


r ae. 


ook 
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dit, ſome act of equal notoriety, muſt take place 
to put an end to it. If this line be once paſſe 
ed, the partners can never be ſecure againſt each 
other; for ſome one may always go where the 
company hath not been known, and contract up- 
on the credit of it. | | 
It appears in this caſe, that at the ſame time 


this debt was contracted, Marvin was tranſatt- 


ing the ſame kind of buſineſs for Bingham, on 
his own credit. It cannot therefore be ſuppo- 
ſed, that the credit of a company which he had 
never before heard of, was the inducement to 
undertake the proſecution of thoſe ſuits. This 
idea 18 corroborated by the length of time 
which hath elapſed ſince the debt was contracted. 
Had Marvin originally conſidered Camp to be 
his debtor, he would undoubtedly have demand- 
ed payment long before this time : And had the 
demand been within the life of Bingham, Camp 
might have indemnified himſelf. Camp, having 
no knowledge of the contract, nor any notice of 
the debt, it is unreaſonable, at this diſtance of 
time, that he ſhould be holden. —The action of 


book debt is founded on equitable principles; 


and although ſtricti juris, there might be a right 


of recovery; yet the court will duly weigh every 


circumſtance, that has equitably intervened in 
favour of the defendant. | 
As to the laſt queſtion, it does not reſt ſimply 
on this, whether there be a defect in point of 
form ; but the plaintiffs have declared, as upon 
a contract with Camp only; the iſſue is, that the 
defendant 1s not indebted in the manner and 
form of the declaration. —The evidence exhi- 
bited on the trial is a contract with Camp and 
Bingham. This does not ſupport the iſſue. It 
is a debt of a different deſcription ;. and a reco- 
very 1n the preſent caſe cannot be pleaded in 
bar of another action upon the latter contract; 
for 


1787. 


Bradleß 
againſt 


amp. 
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for the record will not ſhow it to be the ſame. — 
The caſe of Legliſe vs. Champante, 2. Strange, 
820, is in point. There it appeared on 
« evidence, that the plaintiff had a partner, who 
te was not party to the action: And the Chief 
« Juſtice (Lord Raymond) held, that if it was 
« an a//umpſit, it might be taken advantage of at 
* the trial, for it would not be the ſame contract, 
but it ought to be pleaded in abatement in the 
« caſe of a tort.” 

The Chief Fudge, mentioned a caſe which had 
been determined upon the authority of the caſe 
now read from Strange; but ſaid the later au- 
thorities were the other way, 

Judgement of the court of common pleas 
reverſed. a l 
By THE W HOLE CourT.——A copartner- 
ſhip in trade being formed, the partners become 
liable to be jointly charged for all ſervices done, 
or credits given at the requeſt of either of them, 
relating to the buſineſs of the copartnerſhip ; 
and ſo continue liable till public notice is given 
of the copartnerſhip's being diſſolved. This is 
neceſſary for the benefit of trade, and to prevent 
impoſition; and ſo far as the right each partner 
derives from the formation of the partnerſhip, 
to contract for the company, relates to credi- 
tors, that right is not vacated, until public notice 
of a diſſolution is given.—Cowper, 449, Fox vs. 
Hanbury. In the preſent caſe, this notice was 
not given, nor had the creditor any knowledge 
of the fact. He might well, therefore, charge 
the partners in company ; more eſpecially, as 
the ſervices he rendered were prima facie for 
their joint benefit, being the proſecution of ſuits 
in their joint names, and which aroſe out of the 
company tranſattions. | 

There can be no doubt but a right of action 
ſurvived againſt the ſurviving partner; * 

| * 
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ly if it be conſidered, that all company contrafts 
are in their nature joint and ſeveral: And as to 
the manner of bringing this ſuit, it might-have 
been well for the purpoſes of certainty, and be- 
nefit of the defendant, in preparing his defence, 
to have declared, that the debt was contratted 
by the defendant in company with Bingham: 
But a failure thus to declare, was only pleada- 
ble in abatement, and could be of no avail un- 
der the general iſſue, on which the cauſe was 
tried.“ For it doth not falſify a charge of debt 
againſt one, to ſhow that another is alſo indebt- 
ed, and might have been joined in the ſuit: Nor 
doth the law require the ſame circumſtantiality 
and preciſion in declaring upon ſpecialities, or 
other writings of which there is a profit, as on 
a ſpecial aſſumpſit, where the defendant has no 
means of e the contract but from the 
declaration; and a ſmall variation between the 
allegations and the proofs may be fatal. 
Therefore, the judgement of the court of com- 
mon pleas was reverſed. 


— 
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The STATE againſt WI IAM GAE. 


HIS was an indictment for adultery. 

L After verdict, Mr. Reeve and Mr. Tracy, 
cou'1ſel for the priſoner, moved in arreſt. They 
ſhowed for cauſe, — That the teſtimony produ- 
ced againſt the priſoner, on trial, was, that ſome 
perſons ſuſpetling ſaid Green to be with Tryphe- 
na, wife of Samuel Roſſetar, at g o'clock in the 
evening of the 10th day of May 1786; and that 


they ſet out to go to the houſe of Ro//etar, and 5 
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againſt 
Camp. 


® 2 Black- 
ſtone's Re- 


ports 697. 


Rice 
vs 
Shute. 

5 Burrow, 


2614, 8. C. 
2 Black- 


ſtone, 947. 
Abot 


VS 


Smith. 


The jury ac 


to judge of 


the weight of 
evidence, 
taking ints 
conſide ra- 
tion, every 
circum- 
ſtance of the 
eaſe ; there» 
fore, reſt i- 
mony which 
is though: 
by them ſuf- 
c 


lent to 


were told that ſaid Tryphena had ſaid ſhe ſhould conH on 


an ind; &- 
m-nt for 


adultery, is conclufive after yerdiR; even if the coun should be of a diffce:; ent opinion 
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lodge at a neighbour's houſe that night: They, 
however, went to the houſe, and found the doors 


The State faſtened. They then went to the neighbour's 


against 
W. Green. 


houſe mentioned, and found ſhe was not there. 


They returned again to Roſſetar's houſe, and 


having heard ſome perſon nailing a window, 
they looked in and found Green in bed with ſaid 
Tryphena, a little after 10 o'clock in the even- 
ing; and ſhe was ſeen to turn from Green while 
in bed undreſſed; Which fact was not conteſt- 


ed by the counſel aſſigned for the priſoner ; but 


the whole matter in diſpute was, whether that 


fact was ſufficient to convitt upon the ſtatute 
againſt adultery:— And that the verdict was 


found againſt law. 


For the priſoner they urged, that this was not 
roof of the crime of adultery; though it was 
undoubted proof of a different crime of a lower 
nature, for which the legiſlature have expreſsly 
provided a puniſhment, by ſtatute ; which is— 
That if any man be found in bed with another 
* man's wife, the man and woman ſo offending, 


being thereof convicted, ſhall be ſeverely 


« whipt, not exceeding thirty ſtripes.” This 
ſtatute was expreſsly provided for caſes like the 


_ preſent, where clear proof cannot be had of the 


act of adultery ; for the law will not puniſh men 


with the ſeverity affixed to the crime of adulte- 
ry, upon mere preſumption. 


The motion over ruled. 
By THE wHoLzt CouRrT. 


The jury are 


by law the proper judges of the weight of evi- 


dence, on the whole circumſtances of the caſe: 
And although the priſoner, by the ſame teſti- 
mony, might have been proceeded againſt and 
convicted on another ſtatute, for a lower of- 
fence ; yet it cannot from thence be inferred, 
that the evidence was not ſufficient to convict 
him of adultery. 25 | 


Note: 


fo 


Cory or Lireurirrb, Avctst Term. 
Note.—In this caſe motion was matle for the 


admiſſion of a witneſs, to prove that the priſon- 


er, at a time previous to rhe crime alledged, hi- 

red this witneſs to go to the houſe, and Tee whe= 

ther the woman's huſband was at home. 
ObjeRed by the priſoner's counſel, becanſe 


it was no part of the facts alledged in the inditt= 


ment. - 

The witneſs was admitted : For, 

By THE WHOLE Cour. Though it is no 
part of the direct charge in the indictment, it is 
a circumſtance which leads to the crime. 


ANONIMOUS. 


THE Court ſaid it was an eſtabliſhed rule, when 
judgement is arreſted after verdift for the inſuſſici- 
ency of the declaration, not to tax coſt on either fade. 


==—_— 
1 28 6. 
The State 


againſt 
W Green. 


| on final 


M111s againſt Bis nor. 


HIS caſe was determined on pleas in 
+ abatement the laſt term, and the plain- 
tiff allowed to amend on paying coſt: Final 
judgement being now tenden for the plain- 
tiff, he offered his whole coſt to be taxed; 
but it was ruled by the whole court, that the 
plaintiff ſhould recover no coſt antecedent to 
the abatement, excepting writ, duty, and offi- 
cers fees. 


judgment it 

vor of a 
plain: iff, 
after abate- 
ment and a- 
mendn ent 
the plaineiff 
Sha l:ecover 
ro coſt, an- 
tecede t to 
the ame d- 
men, ex- 
cepring | 
wr, duty 
and officers - 
fees. 


the defend» 


WoosrER againſt $tMoNs. 


HIS caſe was tried at the court of common 

L pleas, on the general iſſue, and a verdict 

for the plaintiff, The defendant moved in 
M 


ant cannot 
de mur co 
the declara- 
tion, af er 

h ving 

ple aded to 
i0ucs 


— 
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'*«6 that the 
defendant 
received of 
the plaintiff 
291. 6s. $d. 
in orders on 
the one 
Shilling 
tax, which 
he promiſed 
to return or 
account 
EE 
J in 
fuflient for 


uncertainty. 
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arreſt, becauſe of the inſufficiency of the decla- 
ration; which was over ruled. — The defendant 
then appealed; and before this court, .moved 
for leave to demur to the declaration; which 


was denied by the court: Becauſe, by ſtatute, the 
defendant having pleaded to iſſue, and judge- 


ment thereon been rendered, ſhall not demur. 


GRANT againſt JACKSON. 


SSUMPSIT.————The declaration is,— 
“That on the 23d day of Sept. 1784, the 
* defendant received of the plaintiff 291. 6s. 8d. 
jn orders on the one fhilling tax; which orders 


„ the defendant then and there promiſed to re- 


e turn to the plaintiff by the firſt day of July 
* then next, or to account with the plaintiff for 
“ ſaid orders in ſome other way, by ſaid time; 
« as appears by a writing under the defendant's 

'« hand, of the date above, ready in court to be 
« produced.” | 

To this declaration the defendant demurred 
generally. | | 

Mr. Strong, for the defendant, took two ex- 
Cceptions :— | 2 
1. The declaration is ſo vague and uncertain, 
that no legal judgement can be founded there- 
on. It does not point out the kind of orders 
with that certainly that the value ean be aſcer- 
tained. n | | 
2. The action is miſconceived, for by the 
plaintiff's own ſhewing the defendant was to ac- 
count; the action therefore ought to have been 
account and not aſſumpſit. 
Mr. Tracy for the plaintiff. The declara- 


tion counts truly on the writing, and ſtates the 
5 whole 


8 
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whole of it; it could not with propriety go "1786. 
any further.— The defendant ſuffers no diſad. - 
vantage; for he is ſufficiently notified of the Grant 
nature and kind of the demand.—If there be 4 
any uncertainty reſpecting the damage to be 3 
alleſſed, it may be aided by evidence. 

As to the ſecond exception, aſſumpſit will lie 
in all caſes where there is an expreſs under- 
taking to account.— 1. Salkeld, 9. Wilkin vs. 
Wilkin.—1. Bacon's Abr. tit. aſſumpſit. (A.) 

By THE wHOLE Covunxr. The declara- 
tion 1s inſufficient; it gives no rule of damages. 
The orders which the defendant is challenged 
to account for being no otherwiſe deſcribed 
than as drawn on the one ſhilling tax; and as 
it doth not appear by whom or by what autho- 


LF * 


ö rity they were drawn, or on which of the one 
: ſhilling taxes, as divers have been granted and 
7 were of different values, there is no rule given 
4 to the court by which to aſcertain their value, 
K or aſſeſs damages for not re- delivering or other- 
. wife accounting for them. | 
e : i 
4 f 
So * : | 

The Eccleſiaſtical Society of South-Farms, in 
n, Litchfield, againſt GEORGE BECKWITR. 
A CTION for breach of covenant. —The 
as declaration was, that the plaintiffs having 
* called the defendant, in the cuſtomary way of 

calling candidates for the miniſtry, to ſettle witn 
” them as a goſpel miniſter; and he having cove- 
by nanted and agreed to the ſame; for the better 
en | underſtanding and mutual advantage of the 
1 parties, at Litchfield, on the 22d day of October 


11772, the plaintiffs and defendant covenanted 
1 | M 2 | and 
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and agreed, among other things, as follows: 
viz, © The church and ſocieiy (meaning the church 
« formed in ſaid ſociety, and the inhabitants of 
« faid ſociety) engage to ſupport Mr. Beckwith, 


« during his natural life, and to give him 1351. 


« on the day of his inſtallation; and if not paid 
* at that time, to pay him the intereſt thereof 
* till paid. Alſo to pay him 63. more, with. 
© in two years from ſaid time, and if not then 
« paid, to pay him the intereſt thereof till 
« paid. All this, the ſaid church and ſociety 
« agree to pay Mr. Beckwith as a ſettlement. 
« And the ſaid Mr. Beckwith, on his part doth 


hereby agree to accept the above offer, and en- 


© gage to become the miniſter and paſtor of ſaid 
* church upon their preſent eſtabliſhment; and: 
* to ſerve ſaid church and ſaciety in the goſpel 
© miniftry, as God ſhall give him ability, during 
his natural life; and not to vary or go off 
* from ſaid eſtabliſhment, without a majority 
te of ſaid church and ſociety collettively, except 
c he forfeit (if it be immediately) his whole ſet- 
« tlement; if after but one year from the time 
* of his ſettlement, then 19ol. thereof; if after 
« two years, then 180l.—and ſo on in the ſame 
proportion, according to the number of years 
* he continues to be their paſtor, till twenty 
«years are expired, if God pleaſe to ſpare his 
* life, and continue ſaid near relation till after 
te that time, when after that there ſhall be no 
« forfeiture of ſettlement.” Which covenant 
was well executed under the hands and ſeals of 
a committee lawfully authoriſed: by ſaid; church 
and ſociety, and by the defendant, dated the:g2d 
day of October 1772; as appears by ſaid cove- 
nant ready in court to be ſhown. 

And the plaintiffs ſay, the eſtabliſhment 
which the Jefenilbne in ſaid covenant agrees and 


promiſes not to vary or go off from, without the 


majority 


i . co . .  H © 


” * 
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majority of ſaid church and ſociety, under the pe- 
nalty of forfeiting, as is mentioned in ſaid cove- 
nant, was underſtood and meant by the parties 
at ſaid time, to be the eſtabliſhment or mode 
of church diſcipline, then practiſed by ſaid 
church and ſociety; which was, as the defendant 
very well knew, the ſame eſtabliſhment adopted 
in general by preſbyterians, and congregational 
churches in the ſtate of Connecticut, commonly 
called Saybrook-Platform eſtabliſnment, or form 
of church diſcipline. And that ſaid 1351. and 
ſaid 651. promiſed to the defendant in ſaid cove- 
nant, was meant lawful money, and in lawful 
money was actually paid to the defendant by the 


93 
I 
1786. 


South- 
Farms 
again 


Beckwith. 


plaintiffs, agreeably to the covenant aforeſaid. 


Yet, the defendant, not ignorant of the premiſ- 
es, and diſregarding his covenant and agree- 
ment, on the gth day of January 1773, know- 
ing he was liable to cenſure for ſome of his con- 
duct, and being called upon by the aſſociation 
for Litchfield county, to anſwer for his ſaid 
conduct. To obey which requeſt of the aſſoci- 
ation, the defendant was obliged by the known : 
conſtitution, and eſtabliſhment of faid church, 
and all the churches adopting Say5rook-Plat- 
form, for a mode of diſcipline. And for the 
purpoſe of avoiding a ſcrutiny of his conduct, by 
ſaid aſſociation, privately convened the mem 
bers of ſaid church, and without the knowledge, 
or conſent of the inhabitants of ſaid ſoctety, the 
defendant and majority of faid church, paſſed a a 
number of votes, or propoſitions, reſpetting the 
mode of church-diſcipline, for their future prac- 
tice; which they attempted to ſupport and coun- 
tenance by many ſcripture proofs, totally ſub- 
verſive, and directly contrary to the plan of 
church diſcipline, formerly adopted by ſaid 
church ; and directly contrary to the plan or 
mode of church-government, which was NG 
| ; and 


* 


* 
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1786. and intended by the parties in ſaid covenant, 
=== not to be varied or altered by the defendant, 
South- without his incurring the forfeitures mentioned 
Farms in faid covenant. Particularly, the plaintiffs 
. ſay, the majority of ſaid church, under the in- 
| fluence and inſtigation of the defendant, and to 
avoid a ſcrutiny of his conduct as aforeſaid 
voted in, agreed to, and have ever ſince acted 
upon, until the defendants diſmiſſion from ſaid 
ſociety, among many propoſitions, the following, 
VIZ. 

That all powers, authorities, capacities, and 
* privileges, which in the holy ſcriptures are | 
« ſaid to belong, or-appertain to the church of : 
« Chriſt, do belong to every particular church ; 
and that every ſuch particular church is reſ- | 
e ponſible to Jeſus Chriſt for the exerciſe of Iſl F 

e ſuch powers, abilities and privileges, to them 
* by him annexed; and conſequently by divine 18 
* conſtitution are inherent and eſſential, and ſo. I | 
* can never be transfered or aſſigned over to 1 
Others. And therefore it is the intereſt and a 
« effential right of every particular church to. IU © 
* chooſe its own paſtor, and all-means requi- 
* ſite and neceſſary to render ſuch a choice ef- 
* fettual. Alſo to exerciſe diſcipline over its In 
* own members, according to the will of Chriſt; 
« and that no other church, conſociation of church= I} 5*< 
© es, or eccleſiaſtical council whatever, has, or can 
* have, any right authoritatively to intermeddle 
« with matters of this kind. And that therefore, I 
* the claims made by the aſſociation of Litchfield 
* county, to examine all licenſed candidates for 


* the miniſtry before they may give an anſwer ſul 
«to an invitation, or accept an invitation to the cha 
| © paſtoral office in ſaid, county; alſo the late I *! 
| « claim of the conſociation of ſaid county, to '1 


e exerciſe an excluſive right of ordaining to the 


« paſtoral office; and authoritatively and deci- || be. 
| « fively || © 
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« ſively determine matters eccleſiaſtical within 
« ſaid county, 1s, in the opinion of this church, 


« an infringement upon chriſtian liberty, and 


« inconſiſtent with the ſimplicity of the goſ- 
« pel, and the rights of churches; and that 
e by the laws of 2 Chriſt, this church is 
« indiſpenſibly obliged not to ſubmit to a- 
* ny authority, claimed as aforeſaid. And 
* that it is the opinion of the church, upon 
« mature deliberation, that the articles of 
« agreement, (as they are called) conſidered as a 
« ſyſtem, ſaid to be entered into by the church- 
* es in Litchfield county, ought never to be, or 
to have been conſidered as a rule to be obſerv- 
ed by this church.” As by ſaid vote or pro- 
poſition ready in court to be produced, may ap- 
pear; dated January the 5th day, A. D. 1773. 

Which conduct of the defendant, in varying, 
going off from, and entirely altering the eſtab- 
liſhment of ſaid church, as to diſcipline, and with- 
out the knowledge or conſent of ſaid ſociety, was 
a direct violation of his covenant with the plain- 
tiffs, as mentioned above. And by which con- 
duct, the plaintiffs ſay, he has forfeited his ſet- 
tlement, according to the tenor of ſaid cove- 
nant; and by which means they are entitled by 


law to recover of the defendant, as they ſay, 


zool. lawful money. 

To this declaration, Mr. Adams and Mr. 
Canfield, for the defendant, demurred general- 
ly ; under which they took the following excep- 
ons: 

1. The declaration does not ſet forth with 
ſufficient certainty, what the conſtitution of the 
church was, ſo as to admit of proof or diſproof; 
it is only ſtated by way of innuendo. 

2. That the whole matter is merely ſpiritual. 
It is only whether the defendant has taught the 
beſt ſcripture doctrine; which is a matter the 
court can never take cognizance of. 


3. The 
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3. The defendant only acted as moderator of 
the church meeting; and the votes alledged as a 
breach of his covenant, were the attof the church, 
and not his act, or imputable to him as a ſole 
tranſattion ; which only could be a breach on 
his part ; for no act of the church can be i im- 
puted to the defendant, either as a breach, or 
fulfilment of the covenant. 

4. There is nothing ſtated in the declaration, 
which can operate as a rule of certainty, where. 
by damages may be given; for it is no where 
averred at what time the defendant was ordain- 


ed or inſtalled, or how long he continued in the 
performance of his covenants. 


Mr. Reeve and Mr. Tracy, for the plaintiffs. 
In anſwer to the firſt exception, the declara- 


tion expreſsly avers, that the conſtitution of 


church-diſcipline, meant and underſtood by the 


contracting parties, and which the defendant co- 


venanted not to deviate from, was the Saybrook- 
Platform. That is a ſyſtem of church-govern- 
ment, which has become a part of the Jaws of 


the tand, and therefore can need no. further de- 


finition. 
2. This cannot be conſidered as an eccleſiaſ- 


\ tical matter; the contract and covenant is whol- 


pradliſed on thoſe principles. 


ly eivil, and it is as eaſy to determine, whether 


- the defendant has atted in conformity to the 
principles of the church-conſtitution, as to de- 
termine any other fact. 


3. The votes ſtated by the plaintiffs, amount 


to a direct declaration of independance. It is 


averred that the defendant procured the church, 


to paſs thoſe votes which contain a ſyſtem total- 
ly repugnant to the Saybrook-Platform. The 


attivity of the defendant to procure thoſe votes, 


is a ſingle act alledged againſt him capable of 
being traverſed. And it is further agerred that 


he immediately went on, and has ever ſince 


4» The 
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f The breach of the covenant muſt have re- 
1 1 to the making of it. The inſtant the = 
: covenant was compleated, rang Weg bound - South. = 
2 to pay him ſo much money, he became their mi. Farms 
1 niſter, and was obliged to practice by the rules Bec an A 
- and principles Lene out by the contracting s 
r parties. Any deviation from thoſe rules, after 

that, was a breach of the covenant, : 
„ By THE wHOLE COURT—The declaration is 
* inſufficient.—Becauſe, iſt, The rule of dama. 
e ges is uncertain, —The claim is, that the defend. 
— ant ſhould repay, as a forfeiture, a part of his 
e ſettlement, proportioned to the time from his 


inſtallation, to a certain ſubſequent period, when 
he is ſuppoſed to have broken his covenant ; 
- but when his inſtallation took place, doth not 
xf appear from the declaration, 
fe 2. It doth not appear that the covenant hath 
been broken.—The covenant was, on the part 
4 of the defendant, that he ſhould be the miniſter ; 
1- of ſaid church, as then eſtabliſhed, (which is ſaid © 
of to have been upon the Saybrook-Platform) and | 
e- | © not vary or go off from {aid eſtabliſhment, 
without a major part of the church and ſociety,” 
i- They might, if they ſaw fit, releaſe him or al- 
L ter their eſtabliſhment; but otherwiſe he was 
er || bound by this covenant to continue their miniſ- 
he ter, and to conform to the rules and diſcipline of 
e-  faid church, as then pratticed and eſtabliſhed, 
under certain penalties. This was the extent 
int of his covenant; and of this, it doth not appear 
is chat he has, in any point failed. It was no 
ch, breach, on his part, that the church, for whoſe 
al- condutt he had not ſtipulated, and whoſe pro- 
he I ceedings he had not power to direct or ne- 
es, gate, paſſed certain votes, and declared certain 
of claims of the conſociated - churches in Litchfield 
hat county, unſcriptural. How far thoſe claims were 
nce | warranted by the Saybrool-Plalſorm, or how 
| | „ N . far 
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far the church, by declaring againſt them, bas 
affected its conſtitation, is not material fince 
it doth not appear that the defendant has ever 
refuſed to ſubmit to, or adminiſter diſcipline in 
ſaid church, or to perform the other duties 
of a paſtor thereof, according to the rules e- 
ſtabliſhed and prakticed therein, at the time of 
his ſettlement. The averment, that ever ſince 
the aforeſaid declaration, he has pratticed a- 
greeably thereto, is too general. It is not tra- 
verſable. Nor can it appear to the court, un- 
leſs the fatts, or ſome of them, are ſpecially ſet 
forth, that the condutt of the defendant, has a- 


| | mon bed to a breach of his covenant. . 


Workin 
— 
leather into 
ſaddles and 
Harneſs, is 
held, by 
three judges 
againſt two, 
not to be 
within the 
ſtatme, re- 
gulating 


tanners. 


e ſons whatſoever ſhall cauſe or 


* | 
| | 


\Cnvncy againſt Tnouzons © 
NFORMATION qui tam, on the ſtatute 


for working unſealed leather. By the 
ſtatute, it is enacted, That no pen on or oo 


ffer any le 
ther by him or them tanned, to be wr 


„up by any ſhoemaker, employed either by 


4 himſelf, or by any other perſon or perſons 
« for him; nor ſhall he work up the ſame him- 
« felf, before ſuch leather be 2 LIP and ſealed, 

« as aforeſaid, on penalty of forfeiting the ſum 
* of frve pounds for 577 or ſkin ſo as, 
« aforeſaid by him or t wrought, cauſed 
Lor ſuffered to be wrought" up, before Fealing 


K as aforeſaid.” 


The defendant was a tanner, and had worked 
unſealed leather into ſaddles. 490 harneſs: 
was not clearly proved that he had worked 1 


into ſhoes, though the circumſtances rendered 
it 88 880 — 


2 
* 


The 
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The jury found a verdi@ for the plaintiff, 1786. 
on which the Court delivered the following 
opinions Chief Juſtin i 2 Church 

Law, Chie ce, SHERMAN 2 LLS= gn f 
woRTH,—Suppoled that clauſe of the ſtatute Thom : 
to have reference to ſhoes and boots only; 
and that it could not be extended beyond the 

letter, ſo as to include faddles and harneſs ; 
it being a penal ſtatute, ought to be conſtrued , 
ſtrictly, otherwiſe Kt might operate as a ſnare | 
to mankind. #25 - 

Dyzz and PrTxin,—faid they conſidered 
the law to be every where pointedly againſt ma- 
nufacturing or vending bad leather: That the 
great object of the ſtatute is to prevent that 
public injury. The working of bad leather 
into ſaddles and other wares, is as expreſsly 
within the miſchief ti law intended to pre- 
vent, as the working of it into ſhoes; therefore ; 
within the ſpirit and meaning. Nam qui her 
in litera, haret in cortice. © of a 
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1786. Cray againſt Loctwood and Others, | 


e was an action of trover againſt ſeve- 


bers are ral defendants.— Mr. Davenport, for the 
Lr ; wag plaintiff, offered to read a depoſition taken out 
fitionscan= Of court; but it appeared that one of the de- 


not be im- fendants was neither notified or preſent at the 


proved a- 


gainftſuch taking thereof, although. he lived within four 
of mem 2% miles of the place of caption. And, 


A e not no- 0 . 
tified of he By THE Cour, It was rejected, as it re- 


bn 79 ſpected the defendant not notified; becauſe 


muſt have. the defendants have à right to plead ſeverally, 
within he and they may have different defences; and the 
de ee, queſtions put by thoſs, who. were preſent may 


preſcribes. be inapplicable to the defence of the one not 
preſent, and he might thereby be defeated of. 


the benefit of croſs- examination. 


406; 1 


4 


#4 
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STEPHEN Goip.—Appeal from Probate. | 


-- ». hh R. Benedict and Mr. Whittleſey, for the 
ought not to appellant, aſſigned the following reaſons 


ee for their appeal: That the appellant is one of 
that contains the heirs of Hezekiah Burr, deceaſed ; and that 
propery; ſaid Burr, in his life-time, Was 2 074-2 7 
which is diſ· poſſeſſed, in his own right in fee ſample, of a 
Erde fen — 4 tat of landhiying in Leal in the 
canner af: county of Fairfield, containing about one hun- 
ping de ci- dred and fixty acres, bounded, &. and cbn- 
On tinued thereof ſo ſeized until his death, which 
mon-lay, happened, &c. Upon the deceaſe of ſaid Burr, 
| the ſaid eſtate deſcended to the appellant, 
Sarah Fackſon and others, heirs of the ſaid de- 
ceaſed, and they became thereof ſeized in fee. 


At a court of probate, held at Danbury, We 
8 oe, | . the 
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the appellant was duly appointed adminiſtrator 1786. 
on A nts of ſaid u be having died in- —— 
teſtate. And at a court of probate, held at Gold's 
ſaid Danbury, on the igth day of January, 
A. D. 1786, an inventory, made in due form 
of law, was by the appellant exhibited to ſaid 
court; and the appellant, on ſuch exhibition, 

did pray ſaid court to admit proper proof of 

the ſame, and on ſuch proof, to approve and 
record ſaid inventory; and the ſaid court did 
refuſe to admit proof of ſaid inventory, and did 
diſapprove ther ðᷣͤ 
Mr. Ingerſol and Mr. Rowland replied—- 
That ſaid appeal ought to be diſmiſſed; be- 
cauſe all ſaid lands mentioned and contained 
in ſaid inventory, were by the inteſtate; during 

his life, granted and conveyed to the appelizes, 

by deed of bargain and ſale, ſigned, ſealed, 

delivered, -and duly acknowledged before pro- 

per authority, dated the 7th day of February, 

A- D. 1780, and during the life of the inteſ- 

tate was recorded according to law; by force 

whereof ſaid appellees became ſeized in fee of 

all ſaid land-; and being fo ſeized, ſtill conti- 

nue to be ſo ſeized thereof: And that, at the 

time of the death of ſaid Hetekiah Burr, he 

was not ſeized or poſſeſſed in fee of ſaid land, 
and had not any intereſt therein; wherefore, , 
the ſame could not be inventoried as his eſtate : 

And that the appellees were, by the judge of 

Probate, duly notified to appear, and Thew 

reaſon Why fad inventory ſhrould not be ac- 

cepted: And faid appellees appeared before 
ſaid - Judge, and claimed ſaid land, at the ſame 
time ſaid inventory was produced and offered .. 

for acceptance; and on exhibiting ſaid eq, i 
and reading the ſame to ſaid Judge of Probate, | © 
he refuſed to approve of ſad inventory, and 
did diſapprove thereof. eee 
$7) f ernennen Ta 
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poſed to know what is the proper eſtate of the 
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The appellant rejoined, that the inteſtate, 


at the time of executing ſaid deed, was of un- 
ſound mind, and incapable of making any con- 
tract; and therefore Kid deed is void in law: 
And the appellant, at the time of exhibiting 
ſaid inventory, offered to prove to ſaid court, 
that the inteſtate, at the time of executing and 
delivering ſaid deed, was of unſound mind and 
memory, and for want of underſtanding, inca- 
pable of making any contract or bargain; and 
the ſaid Judge refuſed to admit any ſuch proof. 

To Fed there was a demurer. ant Joinder 
in demurrer. 

The exception was, that the court of pro- 
bate ought not to accept or approve of an in- 


ventory, when it appęgars upon record, that the 


real eſtate ſo inventgried is claimed, and the 
title veſted in ſome other perſon. The admi- 
niſtrator had fully diſcharged his duty, when 
he exhibited his inventory to the court of pro- 


bate; and whether accepted or refuſed, - the 


Aminiſtrator cannot afterwards be liable. ; 

Mr. Benedict and Mr. Whattleſey, on the 
other ide. The adminiſtrator eing under 
oath. to a faithful diſcharge of his duty, is ſup- 


deceaſed to be inventoried. The doings of 


the court of probate cannot affect the title; 


therefore, no one is injured by having eſtate 


inventoried which he may claim. The admi- 


niſtrator ought to be careful to inventory the 


| whole eſtate of the inteſtate, for his own' ſe= 


curity againſt the creditors; | and to ſave his 
bond, as well as to prevent the heirs (if any) 
from recovering judgement in their own right, 
of che eſtate, and thereby exclude it from the 


; hands of the adminiſtrator. 


1 Ang, decree. 90; the court.of probate reverſed 
n 


By Tux WHOLE n was che | 
ny 
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duty of the adminiſtrator to exhibit an in- 
— of all the eſtate, real and ' perſonal], 5 01 
that he had reaſon to ſuppoſe belonged to the Gold's | 
inteſtate: And if any part of ſaid eftate is ese. 
claimed by any other perſon, the parties have ö 
right to try the title at common law, and 

cannot be concluded by the judgement of a. 

court of probate, In caſe the eſtate belonged 

to the inteſtate, the adminiſtrator could not 

proſecute his claim, or apply the property for 

'the payment of debts (if neceſſary) until it was 

inventoried. To inventory the eſtate here ob- 

jetted to, might be neceſſary for the admini- 

ſtrator, to comply with his duty and truſt, and 

could be prejudicial to no one elſe; the inven- 

tory he offered, ought therefore to have been 

received, and the court f probate erred in 

rejecting it. * 


Cool Ex againſt San ro nb. $4 775 
CTION on mutual promiſes (to wit) That 


* 
A if che plaintiff acquired a good title to 
certain lands, which he had attached as the 
property of one Guyer, and ſhould make a | 
good gonveyance of ſaid lands in fee ſimple to 44% 55 I 
the defendant, then the defendant engaged to ..- 


f become obligated to the plaintiff in the fum of 
209]. payable in a reaſonable time; which © + 
| agreement was in writing, with a penal clauſe. 
The.caſe was, -that the plaintiff ſerved his * 
writ of attachment upon the land mentioned, 
on the 15th day of May, 178g, in the after- 
noon ; and on the 22d, in the forenoon, a copy 
was left wich the town-clerk, which was not 
| Fas -- atteſted 


* 


* 
* 


— 


ah _- 

| | - = 

County or FAI td, Aucusf Trax. 

atteſted to be a true copy; and there were ſe- 
veral variations between that and the one left 

| in ſervice, and alſo between the return on that 

- «84 and on the original writ: The boundary on 

one ſide was deſcribed in a different manner. 

After the fervice of this attachment on the 
lands, and before the copy was left with the 
town-clerk, the defendant; Sanford, knowing 
thereof, purchaſed the land of Guyer, the 
debtor, and received a deed of bargain and 
ſale, dated the 21ſt a of May, 1783, and 
| recorded the ſame day.” 

On the 11th day of . 1783; the agree- 
ment was made between: the plaintiff and de- 
fendant. The plaintiff afterwards: recovered 
judgement againſt „ had execution, and 
levied on the land in egal form. The plain- 
tiff then tendered to the defendant an ample 
deed of the land, and demanded the obligation 

for 2090.” but the defendant refuſed. | 

This action being brought, and iſſue joined 

to the court, the only queſtion was, whether 
Cooley, under all the circumſtances, had ac- 
quired a good title to the land, ſo as to be able 
-to convey, ende to the tenor of the er 
ment. | 192 
Mr. Benedict and Mr. e for the 45 
fendant.— There ought to have been the ſame 
kind of atteſtation to the copy left with the 
town-clerk, as to the copy left with the Bac 
in ſervice ; and if not the ſame literal exatine! 
throughout, yet there ought to be the moſt cri- 
tical exadtneſs in the deſcription of the lands 0 
taken, otherwiſe they are not identified, and 
: the copy ſo left can anſwer no purpoſe but to l; 
miſlead : In the preſent caſe; there being no « 
atteſted copy left with the town-clerk, and the 
pretended copy ſo left, being eſſentially. Vari- 10 


4 ant . the goal, and from the one left in 
F ſervice 1 


| 
i 
| 
1 
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ſervice-with the party 


it could create no lien 
on the land; therefore, the . ſubſequent, pur- 
chaſe *. Sanford has glven him an ample title. 
Mr. Chancey and Mr. Silliman, for the plain- 


ficate, or deſcription 
left with the towneclerk:; The words of the 


a 20s , 
4786. - 


—— 


Cooley 
againſt . 


Sanford. 


tiff. be law requires mo more than a certi- 
of the eſtate taken, to be C a 


ſtatute are; When any real eſtate is taken, 


« the officer ſerving the writ-ſhall leave a true 
« and atteſted copy thereof, and a deſcription 
«of the'eſtate taken, at the town=clerk's office, 
« jn the town where the eſtate lies; and until 


* the ſeruice is completed, the eſtate fo at- 


« tached ſhall-not be held by ſuch attachment, 
« againſt any other creditor or bona- ſide pur- 
<« chaſer. “ The objett of the law can be no 
more than to give notice to the world of the 
lien that is on the land: This purpoſe was ful- 
82 in the preſent caſe, hy the co 

at was left; and the land as ſo far deſcribe 


that no miſtake could have happened in regard 


to it; the officer, therefore, has ſubſtantially 
performed his ſervice. 

The deed from Cuyer to Sanford, was ob- 
tained 2 ſuch circumſtances, that the tran. 
ation Peeps in it a fraud: Sanford was ac- 
gad the circumiſtances; undoubt. 
edly:defixhed to defeat Cooley of his hold upon 


the land; he therefore took it in his n 


wrong, which cannot enen to hinbe- 5 
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YASiigh; 
Theſuperior INFORMATION for perjury.— Mr. Daven- 
Mer mages oy of counſel . priſoner, objeQed 
zance of the to the juriſdiſtion: He urged, that the court 


crime nd of common pleas is the only court which by 
rgety- law can take cognizance of the crime of per- 
jury? That by high crimes and miſdemeanors, 
mentioned in the ſtatute, is intended only ſuch 
high offences ashave no-expreſs puniſhment by 
law annexed ; and as che ſtatute. has-aſcertained 
the puniſhment for pexjury, awhich does not 
extend to life, limb, or baniſhment,; it cannot 
be cognizable by the ſuperior cout. 
ge ELLswoRTH obſerved, That in a caſe 

of for ery at Windham, the ſame exception 
was taken, and over- ruled by the court: And, 
Tux Covxr held, that they might take co 
nizance of the crime of perjuxy. n 26: :46190 
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EULA 01441917 E8 biking arc font ts ors ie bo. 
Nalin ant nn * 
.,  Daveur againſt Suru and Hrurttr. 
THIS vas an action of debt oncbond the 
tir nan declaration in common form. 
tainlagare- Mr. Inger ſol prayed oyer af the bond, jwhich 
ciatot the he tecited ai large in bis plea, and concluded 
on which the by demurring to the declaration ib 
ſuit is found- The bond appeared to have been taken to 
ed, is ill, for 99 D 
any allega- the plaintiff, in the capacity of conſtable of the 


tion ef vati- town of Ridgefield. It was conditioned that 


| arte Smith, one of the obligors, ſhould appear be- 


fore the court of common pleas, at Fairfield, 


taken by 


abatement on the third Tueſday of April, 1784, anſwer 


9" oer, 9 to an ation, in favour of James Sturges, againſt 


1 X N 2 1 ; 
evidence 24 HTAH Fl 4 47 


Comme o FAN, Abevr Tums, 
him, plead in cuſtody bans court, and not 


Bl A ptr licence. ic 
| 3 took two exceptions under "the | 
urrer: 


WOE NETS 11 11 x" 


: =» "That the bond dice e OTH, 
in his official capacity; yn condition 'ought to 
have been e in the declaration; Aba 47650 
otherwiſe it ppear but that it was 


— not a 
| taken for ho and favour, which would be il fe 
| legal. Althou it! does not appear upon the | 

| face of the declaration that the bond was taken 

| to an officer, yet by inſerting it in the | 

N 


the whole becomes parcel of the record: and | 
the advantage may in this manner be as well We 
taken under a bona AS wy open. a vari- 
ance. 37 13868 
_ The condi tion of the bond is unwarrant- 
able: For it is, that Smith ſhall appear and 
plead in cuſtody: That he ſhall ſuffer impriſon 
ment at all events; which defeats the- very de- 
fign of bail. % 
By THE wHoLE Court, For ought that 
rs from the declaration, a good and ſuffi 
eient bond is declared upon, and well deſcribed; 
and if the defendants would avail themſelves of 
any variance between the bond declared upon 
| and that ſhown 45 oyer, they ſhould have | 
* BU taken advantage of it by plea in abatemenit,%or 
demurrer to the evidence; the declaration, 2 
W adjudged ſufficient; © + 5 5 | 
Note, —TRis adjudication i; tothe E 
liſh praflice—vidz 2. tay _ * 
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HIS was an action on the ſtatute. "againſt 


| ſecret. aſſaults, wherein it is enaQed — 
_— . a 60 That if 40 perſon ſhall. py: the 3 
ver for«fe- © ſecretly aſſaulting, beating, maiming, wo 

cret , „ ing, or hurting another, the perſon. * als 
domplao- © ſaulted-and injured, n application 
ng ors 2 22 to the next aſſiſtant or OR 
and made owing him what hurt or wounls 
k, k: be has —— thereby: ſuch aſſiſtant or 

 marerot ®tice ſhall forthwith grant aut a writ to the 2 15 
abareme®"» «riff of the county, or his deputy, or conſtab 
murrable. © of the town where ſuch aſſault {hall be — 


be tens l. © commanding them, or either of them, to 


aulcano- © arreſt and bring before, him ſuch perſon ſo 
—— 7 1 ue anſwer, ſuch SHOPS + fat 
Dojo - pn (oth being/ragdg. [ops by 
ed * „ aſſault, and of the woupds or bruiſes there- 
complaint « hy received b „ ee perſon ſo aſſaulte A 


„ * 4 


for a pri- 


rate adlaulc- | 4 ſhall bound in aide 
| The complaint w Was, that, js ndant, 
Bruſh, invited Northrop to che coffi uſe, 


n 
New-Haven, into a private rpm, under "i 
pretence of buſineſs, and did there aflaply 
plaintiff with loaded piſtols, Kc. That. the 
other defendant,  1/agcs, came _ ihe room, 
and did combine Wich Bruſh; and ot 
did further aflault and beat the no 
other perſon being preſenn 
I be juſtice who 338 the 8 
did not certify that the plaintiff was adinitted 
to his oath, or had diſcoyered- his wounds. 
And under a general demurrer two excep- 
tions were taken : 
1. That it did not appear from the proceſs 


that the Ss ever ty the defendants 
| under 


% 
2 1 2 


* 
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ee 


Ahne 


ba 


's 


E 


19intly; 


of them in a common'a 
take the, other for A. witneſs, per ße © 55 not 


Gour t on Naw Having Ay ouvsy* Tang 09 
under bach, with the fafts- complained of, o FT: - 
that be ſhewed his wounds to the juſtice 
the ſtatute makes Ty 5 Le this bip 2 | 
of alia. $6196 57 118 . 
2: That the aſſault e a. phy BY 


in its nature ſuch as is intended by the ſtatute ; 
it was committed in a public place, and by a 
plurality of- pexſons, the plaintiff, therefore, 
may have his remedy at common law: But, 
By THE WHOLE Cour, The complaint is 
ſufficient. As to the firſt exception, that the - 
complainant did not ſhow his wounds, and Er 
make oath before the juſtice ; ſuch oath an re 
exhibition were proper evidence ay the juſtice = 
to proceed upon, and the kom is, they | 
were had, unleſs there ab an ad; iſſion of -4 : = 
facts to render them unneceſſary : It was N 
neceſſary for the juſtice 19 fer forth-the'evi ©: 
dence he praceeded upon; or if it was, hig e 
miſſion to do it ſhould bave been pleaded in 
abatement. The demurrer goes got to the 
certainty or regularity of the proceſs, bur to 4. 8 
the. i of the complaint.” | 


3 to the ſecond exce tion, os wan 152 
lecxet vale, becauſe commtt! + two 8 fp och 
Togs : Tyo perſons may corpitiit an fla wy 
if 1 2 out of the pre Ad of Ge 
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5-5 
. - 4 * 
As 


th Es. it is a ſecret. aſſault; and althou 122. * 


e perſon aſſaulted ma ;roceed againſt 0 
98 on of 0 55 fs, 5 


obliged'to purſue that method: Onę of chem 
alone may he inſufficjent to repair che damages; 


and it may alfo be unſafe for © bim to reſt 


the teſtimony of a perſon whoſe malignity bad 
inquced him to join in a ſecret attack upon his 
ron ; and it is for the public peace and 
17 , that both the aſſailants fhould he com- 

plained 6 of,” that > may be puniſlied 3 | 
— haliter. 


County or Naw-Havan,'Avevsr Tent. 


110 


1786. fraliter. This aſſault, though made by two 
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ple  Note.—This judgement was afterwards firm. 
| ems court of errors. Dinners 
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wWoosrEn againſPanzons. 
. Mn B01 ob git: 8-003 ITT 

. Iran aGion His was an ation of treſpaſs for falſe im- 
priſonment | riſonment. The defendant pleaded that 
Aae ſubiges ÞE/inſtituted. a ſuit againſt the plaintiff, on a 
vader he promiſſory, note, before the city court, in the 


aunorty of city of | Middletown, and obtained judgement 


. thereon, by default: That execution was dul 


plicarion, granted upon ſaid judgement, by virtue 9 
Court had an = the Slainaff by taken and impriſoned ; 
Wange ine Which is the ſame and only impriſonment com- 


— uo plained of. 


riſdiion ecuted and delivered without the city of Mid- 
— dletown : That the cauſe of action, which was 
oe faces, the foundation of ſaid e did not ariſe 
aud ic i tee within the limits of ſaid city; therefore, ſaid 
ey mae court had not juriſdiction, of ſaid cauſe, and 
deb. rs che ought not to have rendered judgement and iſ- 
reed. ſued execution thereon. e mY 
On demurrer to this L judgement 
was. rendered for the defendant, by . the whole 
Dy, SyzRMAN and Pirxix, Judge — 
The plaintiff's reply is inſufficient; becauſe it 
is not therein alledged, that the defendant knew 
- that the cauſe of attion aroſe out of the juriſ- 
diftion of the city court: For if the plaintiff, in 
the action before the city court, had averred in 


his 


| * 


2 r enn 1665 
w.mefju= ﬀ Replication. That ſaid note was given, ex- 


5 9 »” 
— if &F ** _— FT - —« © 4 


* mengen a. 


. 


.Coviiry or NzweHavian,AUcysr Tarn. 
| bie @claration, that the, cauſe of .aftion aroſe 
> within che juriſdiction of che court, when, he | 

knew it did not; it would, as to him, have ben 
| a proceſs: unduly. abtained, and action of falſe 
| impriſonment would lie: againlt him, though 

not againſt the officer (Lilly's Abrid. 695.) If 

it had appeared on the face of the procels that 

the cauſe of ation did ariſe out of the jariC- 

dition of the city court, all the proceedings 

would have been coram non ce, and void, 

and could have hen no, juſtification or ex- 5 a 


cuſe for an a done under How, nor one _ 


any negle ag it, or an conceſſi 
A 1 8 . 10 _ 

In the preſent hal it was not alledged, hat 
the cauſe of attion did ariſe within t Jur. . 
diction of the city court, and for that and 
other reaſons, the Judgement has been re. 
verſed; * but the preſent defendant might have * dus 27. 
been n or miſtaken as to ne place 
where the cauſe of aktion did ariſe; and in 
that caſe he would not be liable to this ation. DOE”. 


RN is Sad AR af no 


2. Wi ons Re ts, from 302 to 308. wi 2 5 
"LE " Chief F, andEttsworrtn, "Fudge, K+ 
'—The defendant juſtifies under an execution "07 


555 a city court * The reply is, that the caufe 
of action arofe without the juriſdiction of that 5 
court; but this doth not from the face df 
the proccedi 8, and it is now tod late to hex, 
it by matter thors the record. The plaintiff | 
5 in that action might be ignorant of the faßt, or 
the matter in its Mture doubtful; and if che de- 
| fendant would ſuffer the proceſs to go on, and 
1 not lead the matter in abatement, he ſhould be 
it  conbidered af having wayed the matter or jur. 
J (iftionentirely, ahd not allowed afterwards to . 
— aw it in queſtion by an action of falſe w- | 
1 K e And ſo was Truſcott's caſe, 1. Fd. . 
men, 229, in which"the former decifioris _ 
be were EE up, and this point OO 
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18 aktion Was röu ght up "uf the tolt6w-. 

| ing written rote” fv 4% IMs — 
«lance * 45 45.18 992 0 19 vi paid i ih 86 

ant to give id Weſt⸗ India MD delivered” in N Aden 

nociees or 5 7000 95 hive Ah Cone ts Hand; or if 
wo make de- * Home hoi "Comte, 46" 88 b it at the ca 

on Ke "ptice; And "Keiver it td on 

ve ee or William "Coley, or 4/300 r. 

elmns. or capt . Sloan 45 Judge © the quality 
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. d price of t 
Wo 25 Sel in er een hat the 
e NA a the firſt day of Jatdary, x 1783, 
| 2 t-Fndia rum corhe to hand, ſuffi- 
ot 155 NN fa a, 2 Had not paid it. 


2 


be de that he did not re- 

ceive any Tum 1251 a Februar 

BN pl then only Fart Se allons,” Which 
Pvered to the 11 5 a with! ſome 


| 2 9 1 75 105 Anigunt A g2/ 7 76. wu 
ey receiĩ n part pay ment 86 ſaid ſum of 
45.—1 45 reſidue of ond did riot 

: the Auguſt, 
85 time, Aid at al, 9 Unce, 
"oa ready to defiyer f 1 to the 


1 or their order, in New- Reon TY 


at he ould "not find the plaintiffs, Or auy 
perſon by them 3 Authoriſed to receive ſaid: rum, 
5 Whom b e could make legal tender; and that 
e Nac had never demanded the ſame : 
And concluded, by traverling,. that on Nn 
day of anuary, 77855 the u alnt þ had 
- "Weſt-India rum 5908, to, hand, ſuffi 455 
Pay ſaid debt. A 
To this there 2 9 a deter me judge- 
-ment for. tl be 97 For, " ye 
By" 11 0 N . t ea amounts 
of t 


"only to a traverſe Ss having 
5 rum 


4 8 8 , e 


— 
- a4 


- - et. N 
Cov 2 Tem wy 
to hand in January; 2583 fuffivient 7 
to pay the Hebth whi ror ig af 
if his on did: nox<ſeaſonably arrive, he Was, Saffrelng - 
e the wontrac to procure other d! 

. 80 that they plea in ill; aud 1 ement 4 
_ be for the plaintiff; if the — is! 

good: Te which only" it is objected, that the: 
plaintiffs : alledged H — but this was 
nov neceſſary theychad right of action with 
out any demand, after Waiting à reaſonable: 
time ſor the defendant's rum to arrive or 
other rum to be procured and not being no- * o 
tified 4bat it was:readyyjvitwas the defendant's s? 


duty to give notice, and there was no lien on 
the plaintiffs to make demand. _ 3 RY 


81 gens i oo. + 


—— + 


XA al) „ned AG 3%» 3 6 noe as Ie" 2 
M Bunzowz againſt Rives» re? 
Tu [aftion was againſt the ſheriff of News. + 
Haven county, for the 'negte&+ of his de- ne — 
puty e an execution — 6m wc 
which iſſued on a judgement of .tho ſuperios — 
eourt, holden in the county of Fairfield The ing cxe- 


* „ 
* a l 
wn” i? 


On was mpoy-the. ſtatute! regulating Mefiffe io” ife- 
imwhich itigzenatied, # FhaviF ſuch ſheriff of deer d. 


+eonftabl&Miallinot execute the writ, lor ſhall —＋4— 9 


neglett to make return thereof, or hall makt i» +oy con- 

* falſe: or undue return; on complaint thereof 4 OO 

made to the court or juſtice/to:which 16was delle, whe= 

made returnable; the éburt ort Judict Hay die e. 

wit bt ah by:the evidence produerch ne. was 

* and if he be: found in default, the'court/or there ur now 

juſtice m̃ay ſct a\ſaitdble me upon him, and 

award damages to the party a rieved,”” 18 
On demurrer, judgement Was for dhe plain- 

tiff. Ian Andjotyt has 4 e . 
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114 Covury or Neaw-HavinzAvevsr Tar, 
"1766. Zy Tux wor Countri/—The only 
=== Cception to the declaration is, that the 
Burrows on which this action is brought requires that 
, the complaint ſhould be made to the fame court 
. that granted the execution on which, &c. : and 
1 therefore this action ſhould have been brought 
in the county of Fairfield, and not in the 
county of New-Haven- The court is of opi- 
nion, that this court is the ſame vithin the 
meaning of the ſtatute, ſitting in any county in 
the ſtate; and therefore ſuch attion may be 
* maintained in the county where either party 
«#5 deen, em eng ates pepper 
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ron p and Others again Dai 


«Ju gement E R GRANT, and Eleanor his wife, 
| — in A » broug Ge their aktion of treſpaſs againſt 
ann, WE. „ W; Ford, Iſaac Smith, 1 Blackſtone, 
: Timo 45 ry one, Noadiah Ro gers, and 
Samuel . jun. for an aſſault hy battery 
committed upon ſaid Eleanor. At the time of 
trial, Wilford and the two Blackſtones made de- 
fault. The other defendants: appeared and 
1210 che general iſſue, on which the jury 
a verdict for the plaintiffs, an 4755 94 
mages; and judgement was: e 1 1 
all che, defendants, n 
be defendants then: broughs: this writ of 
Ser de recordo quod coram nobis Net 195 
ing the following errors in fat: 
1. That Timethy and ohn -Black one were 
at the time of bringing: the. ſuit, and at the time 
of rendering judgement, minors under the age 
- of twenty-one years, ay. totally; incapable. of 
17: 12! * appeaxing, 


— 


W. 


* 


* 
1 


oer er Nzw-Havaen Aveusr Tz. 


other way than by guardians ; and that 
— 


as nin to ſaid minors, nor was any ORE 


ever appointed/by-the eourt. 1, 
2. That the court did proceed 10 render obe 
entire Judgement againſt all the defendants in 
ſaid ſuit for entire damages; /whereas: ſaid Ti- 
mothy and Jolm have never had a day in court, 
or an opportunity to put in any plea, or to be 
heard on ſaid matters: and no damages ought 
as have been given or aſſeſſed againſt them. 


, anſwering or defending in ſaid ſuit 


iffs; did not cite any perſon to appear Wüst. 


e. 


22 


*.” 


The defentlantiin error pleaded in abatement 
to the writ; that ſaid Judgement was recovered ” 


againſt the plaintiffs, in error for a treſpaſs 
committed: on ſaid Eleanor, who has fince de- 


ceaſed; ſhe then being wife of the defendant in 
error; therefore, the preſent defendant cannot | 


be conſidered as party*or privy to ſaid action, 


ſo as to be heard on the merits thereof, if ſaid 


Judgement ſhould be reverſed; and chat ee 


cution hath been taken out on ſaid judgement, 


* 


* 


andYuly levied on land, and faid lande duly - 


appraiſed and ſet of. 

The plaintiffs in error replied That . 
is not any executor or adminiſtrator of the 
ſaid Eleanor deceaſed; but that the ſaid Eleanor 


left ſyndry heirs, each of whom' are minors un- 


der the age of twenty-one years; and that the 
defendant> in error” is the Father and natural 
guardiarr to each and every of the heirs of che 
ſaid deteaſed, and has been duly ſummoned 
and notified to appear and defend in this caſe. ' 
Tbe replication was adjudged ſufficient, und 
the ation ordered to proceed and then on the 


plea, in aulld E. ter- ae bend re- 
verſed in part only. eee 


- By: TRE wHOLR Cover.—The judgeniens 
_complained of is againſt minors and adults, as 
Dr ps ; 


Joint 


4 


* 


0 


1 


1% Coumry oe NewelleMitinBuoves Dax. 
3786. Joint. treſpaſſers : minous are preſumed 
in diſcretion to manage their m cauſesns 
* appoim and inſtrutt — te 
| 555 therefore to be aſſigned, who iſhall take care for 
| od \ them, and be accountables.yInzthis;caſe none 
1 were aſſigned, and judgement Went againſt the 
minors by default, through the neglect of the 
then plaintiff to inform the: cu of their mi- 
norit), which he gught to haye done before he 
took judgement againſt them by default or oth- 
erwiſe. But the, principal queſtion is, can the 
jucggement be reuerſed as to ihem, and ſtand good 
againſt the reſt ? No reaſon appears rerum ha 
vba, why it ſhould he reverſed as to the adults 
alſo: They wete fairlyitried and convicted, and 
they might have been taken alone at firſt, or the 

plaintiff might have entered a nolle proſequt as to 

the others; and as this recovery was for a tort, 

no contribution could have been compelled, if 

one had been ohliged to pay the contents of 

the execution. If a judgement muſt be re- 
verſed as to all, merely to give relief to one 

who may be entitled to it, there will be unne- 

ceſſary expence and dela = juſtice, and in 

caſes circumſtanced like the preſent, a 3 

of it: For the right of action bei 

ts and the/ oxiginal. plaintiff I the 
action cannot be commenced again de novo. | 
The common law rules of England are indeed : 
againſt a reverſal in part only, in a caſe like a 
this; though it is admitted in others without x 
any apparent diverſity of teaſon: As if an in- & 
* fant. and one of ful age join in a fine; there { 
ſhall be a reverſal; quoad the infant only; ſo | 
where judgement is erroneous only with regard 
to: coſts, it may be reverſed. as to them, and 
ſtand good as to the debt or damages; but it 
doth not appear that this rule has been adopt- 
as We ſo as to become authorita- 
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urs The common law of England we are to 

pay great deference to, as being a general ſyſ- 
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war Wareas ond his, Wife againſt Orcorr: a 


Welles | \CTION of difſeiſin. on | ſpecial plead. 


. itigs the caſe ſc 'was—That 7ohn Knowle, 
by his. laſt will, dated.the goth day, of Novem- 
ber, 1 159 among other thi ings, deviſed. the 


hz in queſtion. to, bis augbter Mary 


* Knowles, and the heirs of her | y forev et, 
aty - Knowles was married in (44 1765, to 
er, and had 1 ue a daugh hter, 
ife of the plaintiff} born September, 


F154 ſaid May having. beirs born of 


her Las did 7 70 lan Jang on the '6th day 

of June, 1765, by a deed" of barg gain and fade 
executed by Kerl and huſband; Ned by ſeve- 

ral meſne conveyances it came regularly to the 


defendant. 


On demurrer,—lt was contended that. this 


was a limited eſtate, and no more than a life 


eſtate in Mary Knowles ; therefore ſhe could 
not alien the fee, but that it deſcended to 
Bridget Chalker, the plaintiff's wife. 

On the other de it was urged, that this de- 


viſe created a conditional fee, and that the 


condition was performed when Mary had mar- 


ried and had heirs of her 4 1 and that the 
eſtate then veſted in her, as a 


e ſimple: That 
the Engliſh ſtatute of Weſtminſter, ad, 13th 
Edward 1. entitled the Statute Je donis Condi- 


- . Fronelibus, did never extend to this country, 


and hath never been adopted here ; therefore, 
ſuch tenures ought not to be conſtrued (6 be 


eltates tail in this ſtate. 
By THE Cour —Uniformity of deeikon is 
bs be preſerved. The point in this cafe hath 


been twice recently adjudged, in the caſes of 
Allen VS. Zunce, and Beg ens Foot, and be 


244 
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ee eee wess ses bb 


the, Mowing. principles; That the intent of 
the teftator vas to be purſued, where it did not 


9 


IE 


interfere with the policy of laue That the in- Welles & 
tent in the preſent, caſe obviouſly was to create his wife 


an eſtate tail, and not a conditionab fee. A li- 55 K 


mitation in tail, ſo far àt related to the firſt, 


donee in tail, might be for very good reaſons; 
and it does not interfere with the 15 of law, 


like perpetuities, or more than any life eſtate 


And that the Late ſtatute, admitting 8 : 


in tail, as relative to the firſt donee, migh 
well be conſidered" as"in affirmance of the 
common law. June. was therefore for 
the plaintiffs.” © 


N. B. judge Pirxis exc pear ot 


judging in "his cafe, En to one. of the. 
parties. eee ! 114 20/1 Mt 
| — Bb 


F 160 N 4 : 9 2 
1 1 " 4 1 - 


N MANA IHE 11, 


- Sew againſt — 


„Is vas an action of debt, on a judgement 
rendered by the court of common pleas in 


che county of Berkſhire, and OT 


of Maſſachuſetts. - | 
The defendant pleadeitinabatgment, be 


« * at the time of bringing the action to the court | 

* of common pleas, upon Which the jadgement 
intiff's declaration Was 

efendant, Was an inhabl< 


* referred. ta jn the 
„rendered, he, the 
* tant of the down of Somers, in the county 


a 
9 * V 
— * »# a, ” 
* * 


8 7 
1 "oat 


* 


" of Hartford; and. that the plaintiff, in faid 


! * original action, prayed out a certain pretend 


"ed writ againſt the defendarit, in — | 


* following, to wir:? | 
* Berkſhire © 


* 


"I . * 
of: 


— 
ene 1 Ni 
" Hartford,. ED  GouneRicur, 

4 huſb ſband man, Greeting. Sor fb, | 61 
„E command en; t yo ppeat 1 our 
«next court, of common pleas, 10 be halden at, 
N | our ;Jaid, 
oi 

WPF nh an- 
Loudop, e the, 

4 - forgh, in, 

ed the faid,Sieghen, | 


oe dhe ot "wo 
CO 7 
| 5 n ce N o e 


che value of two hun- 
pounds, being for ſecurity to ſatisfy t the 
eu which the ſaid Stephen may reco- 


ver upon the aforeſaid trial. Fail not of ap- 


. eee 


„ Pearance, „ WIIII- 


"an Wurrixe, Eſq. at Great- Barrington, ' 
* the 28th day of October, in the year of our 7 
Lord 1784. 

FATE Hzxzy Wüst Daorour, Clerk.“ 


"They thg plaintiff barimp 1 

| wn Way Tg ear tA $4 

- aicopytbereaty. the dwelling-houſftnof hin} 
the ene Wet in ſaid Somers,/byifdme)pefſon 

| uakbotpeoctberdefeitians>!]' hat abe ase Hi 

writz: or :capy» the red. was! the on note of 


appear-aid-and{\iergiand-fuidij judgement was « 
ded toprajidatandotedduganift theYefen! 10 
— the ground and autbotity of ſaid | te 
brit, iſſuędꝭ and left ut the defer dams houſe; in ” 
ſaid : Somers as afoveſaidi and in no other waf 1 
er manner Mhatenrbn?e r 10 


Mer ol | Whierdupok 
N fo. mn 


oY 9 
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Whereupon the defendant ſays, That he had 


not legal notice, nor had ſaid court of common 


pleas any authority to iſſue any proceſs againſt 


the defendant, or proceed to render judgement 
thereon, upon ſuch pretended writ, left at the 


defendant's houſe, in ſaid Somers, as aforeſaid; 


nor was the defendant holden by law to make 
any anſwer thereto; and ſaid judgement is ill 
founded and void, and no ſuit or action can or 


ought to be maintained thereon; all which the 
defendant is ready to verify, &c. 


The plaintiff replicd, That he brought his 
action againſt the defendant before ſaid court 


*. 


Commonwealth of Maſſachuſetts, 3 » 
To the ſheriff of our county of Berk * 


of common pleas; in the words follow 
wil: 10 MOULIN + HT 2 
40 Berkſhire fl. | 3 


his under fheriff or deputy, Gregtang © |, 
« WE command you to attach the goods or 


e cut, huſbandman, to the value of 200/.—and 
« for want thereof take the body of the ſaid 
“James, if he may be found in your precinQ, 


«and him ſafely keep, ſo that you have him 


* 
—— 


s eſtate of James Kiòbee, of Somers, in the 
Hartford, and ſtate of Connecti- 


e before our juſtices of our court of common 
„ pleas, next to be bolden at Great-Barring- 


“ton, within and for our {aid county of Berk 
« ſhire, on the third Tueſday of November 


next; then and there in our ſaid court to an- 

* ſwer to Stephen Kibbee, of Loudon, in our 

* ſaid county, yeoman, in a plea of covenant /-/ 
4 whereupon the ſaid Stephen 


«broken # an 


*.complains for this (to wit: ) That whereas the 
* ſaid James, at Somers aforeſaid (to wit) at 
* Great-Barrington aforeſaid, on the 2gd day 
* of February, in the year of our Lord, 1763, 
* by his deed pole, the date whereof was the 

| | Q * day 


* 


* 


3 


- 


% 
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day and year laſt aforeſaid; which-deed was 


« well executed by the ſaid James, ſealed with 


* his fea], ready in court to be produced, for 


* and in conſideration of the ſum of 64. law. 
ful money, by the ſaid Stephen well and tru. 


ly paid to the faid James, did give, grant, 


* {ell, and confirm to the faid Stephen; his heirs 
and aſſigns forever, a certain piece or lot of 
* land, lying and being in Tyringham, in our 
* ſaid A Berkſhire, containing ſeventy 
* acres, be the ſame more or leſs, which was 
laid out on Samuel Levemore's right, and is 


number 194, and bounds, &c. Alſo, one 


other tract or lot of land, in ſaid Tyringham, 


* containing ſixty-two and an half acres, be 
« the ſame more or leſs, which was laid out on 
* William White's right, and is number 143. 
“ Alſo, a right in place of commonancy, which 


is kn6wn by the name of the Equivalent Land. 
Said right did belong to Samuel Levemore, a- 


es foreſaid, and ſaid lots were not then laid out. 


To have and to hold to the ſaid Stephen, his 
* heirs and aſſigns forever: And the ſaid Fame; 
* by his deed aforeſaid, did covenant with ſaid 


Stephen, his heirs and afſigns, that at and un- 
. * ti] the enſealing thereof, 


e was well ſeized 
* of the premiſes, as a good indefeaſible eſtate 


in fee ſimple; and that he had good right 


and lawful authority to bargain and ſell the 
* fame in manner and form aforeſaid ; and that 
the ſame were free and clear of all-incum- 
* brances whatever. And furthermore, the 
* ſaid James did then and there, by his deed 
* aforeſaid, covenant with the ſaid Stephen, his 
* heirs and aſſigns, to warrant and defend the 
above granted premiſes - to him the ſaid 
Stephen, his heirs and aſſigns, againſt all 


claims and demands whatever. And nov 


the ſaid Stephen in fact ſays, that the land 
| + + aforeſaid 


/ 


* 


County or HARTTORD, SET. TERM. 


« aforeſaid was under incumbrances, and that 


« the ſaid James hath not warranted, ſecured - 


« and defended the aboveſaid premiſes to him 
the ſaid Stephen, againſt all claims and de- 
* mands whatever: And the ſaid James, his 
* covenants aforeſaid hath not kept, but 
* broken to the damage of the ſaid Stephen 
(as he ſaith) the ſum of 200/.—which ſhall 
then and there be made to appear, with other 
due damages. And have you-there this writ, 
«with your doings therein. Witneſs, WII II- 
Au WurTtne, Eſq. at Great-Barrington, 


* this 28th day of Oftober;-in the year of our 


Lord, 1784. þ 
| 4H. W. D. Clerk.” 
Which ſaid writ was duly ſerved on the de- 
fendant, by Solomon Fack/on, ſheriff's deputy 


for ſaid county of Berkſhire, and by him duly 


returned to ſaid court, with his indorfement - 


thereon, in the words following, viz. 
“ Berkſhire ff. October 29, 1784: Then, by 
« virtue of the within writ, I attached a hand- 
* kerchief, ſhewn to me by the plaintiff's at- 
* torney, to be the eſtate of the within named 


James Kibbee; and have ſeaſonably ſent him 
* a ſummon, for his appearance at the time and 


© place within mentioned, as the law dire&s.” 


That the ſaid ſheriff's deputy, agreeable to 
his ſaid indorſement, ſent to the defendant ſaid 


ſummon, mentioned and recited in the defen- - 


dant's plea, by the hands of Nathaniel Mood, 
of Loudon, in ſaid Berkſhire county, and 


Aſahel Adams, of Suffield, in ſaid Hartford 


county, who left the ſame with the defendant 
and duly made oath to the ſame before Elipha- 
let Terry, Eſq. Juſtice of the Peace for Hart- 


ford county, who made a certificate thereof, 
in theſe words, viz.——*® Hartford county |. 


Enfield, November 2d. 1784; perſonally ap- 


22 * peared 


" 


— 


* * 
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d peared Nathaniel Wood, of Loudon, in the 
2. « county of Berkſhire, and commonwealth of 
Kibbe © Maſſachuſetts, and Aſahel Adams, of Suffield, 
Abe « in ſaid Hartford county, and made ſolemn 
bbe. « gath, that they have this day left a ſummon 
*« at the dwelling-houſe of $  Kibbee, of 
b Somers, in ſaid Hartford county; for his ap- 
| e pearance at the court of common pleas, at 
“ Great-Barrington, in and for the county of 
* Berkſhire, in faid commonwealth of Malla- 
* chuſetts, on the third Tueſday of November 
© inſtant; then and there to make anſyer to 
Stephen Kibbee, of ſaid Loudon, in a plea of 
« covenant broken.” Which writ, with the 
ſaid deputy ſheriff's indorſement thereon, and 
with ſaid certificate made by ſaid Eliphalet Ter- 
79, Eſq. were duly returned to ſaid court of 
common pleas, for ſaid county of Berkſhire, 
and ſaid court thereupon proceeded to render 
judgement in ſaid action, in the words follows 
INg, VIZ. of EE 

“ Berkſhire ſſ.— At a court of common pleas, 
begun and holden at Great-Barrington, with- 
in and for the county of Berkſhire, on the 

* third Tueſday of November, A. D. 1784. 
4, © Stephen Kibbee, of Loudon, in the county 
Doof Berkſhire, yeoman, plaintiff, againſt James 
© Kibbee, of Somers, in the county of Hartford, 
and ſtate of Connecticut, huſbandman, defen- 
* dant, in a plea of covenant broken (recit- 
ing the ſubſtance of the declaration.) The ſaid 
* Stephen appears in court, by his attorney, 
» © Thomas Toes, gentleman; and the faid Jaume, 
is now three times folemnly called to come 
into court, but makes default of appear- 
© ance here: Whereupon it is adjudged and 
determined by the court, that in this caſe the 
* ſaid Stephen do recover againſt the ſaid Fame 
the ſum of 1471. g5. gd. lawful money, da- 


U. mages, 


County or HaxTrons, Szrr. TAM. 


< mages, and the coſts of ſuit, taxed at 10. 105. 
« 975 And hereof the ſaid Stephen may have 
« his execution. All which, by the files 
and records of ſaid court of common: pleas, 
ready in court to be ſhewn, appears; and all 
which proceedings aforeſaid were conformable 
to the laws and cuſtoms of the ſaid common- 
wealth of Maſſachuſetts. 5 3 
The defendant rejoined, That faid writ was 
no otherwiſe ſerved than by leaving faid copy 
or paper, without any indorſement or return 
thereon by any one whatever, or any kind of 
notice or intimation of attaching any eſtate 
whatever, as in his plea is alledged: And 
though true it is the ſaid , deputy ſhe- 
riff, made return of his Zane wack a — 
chief, ſhewn to him by the plaintiff's attorney 
to be the eſtate of the defendant, yet the de- 
fendant ſays that he never did in fact attach or 
take any of his eſtate whatever; and ſaid re- 
turn of ſaid officer is altogether falſe and feign- 
ed, and calculated by the plaintiff and his at- 
torney merely to procure and obtain the judge- 
ment aforeſaid, and of which return and doings -- 
of ſaid deputy ſheriff the defendant never had 
the leaſt notice, until the bringing of this as 
tion; and the defendant thereupon ſays, * 
the proceedings aforeſaid are altogether illegal, 
and not conformable to or warranted by the 
laws of this ſtate or any other. 
And the plaintiff ſur-rejoined That faid 
paper left with the defendant in ſervice, was a 
ſummon, iſſued and ſigned by the clerk of the 
ſaid court of common pleas, for ſaid county of 
Berkſhire, for the defendant to appear and an- 
ſwer unto the ſaid ſuit before ſaid court; which 
1s the uſual and common notice for appearance, 
agreeable to the laws, uſage and cuſtoms of ſaid 
- commonwealth ; and that the ſaid notice; and 


evidence 
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evidence thereof, and the whole of ſaid proceſs, 
was agreeable to ſaid laws, uſages and cuſtoms, 
To this there was a demurrer, and joinder 
is demurrer ; and judgement. for the defen- 
ant. 

By THE CoypT.—lIt appears by the plead. 
ings, that the defendant was an inhabitant of 
the ſtate of Connecticut, and was not within 
the juriſdiction of the court of common pleas 
for the county of Berkſhire, at the time of-the 
pretended ſervice of the writ; therefore, the 
court had no legal juriſdiction of the cauſe, 
and ſo no action ought to be admitted on ſaid 
judgement: But full credence ought to be 
given to judgements of the courts in any of 
the United States, where both parties are with- 
in the juriſdiction of ſuch courts at the time of 
commencing the ſuit, and are duly ſerved with 
the proceſs, and have or might have had a fair 
trial of the cauſe; all which, with the original 
cauſe of action, ought to appear by the plaintiff's 
declaration in action of debt on ſuch judgement. 

Fudge Dyzx ſaid further, — That the origi- 
nal action was upon a covenant real, and lo- 
cally annexed where the lands lye; and the 
ä e wen being by default, this court never 
ould take cognizance of or examine into the 
juſtice of the cauſe; therefore, cannot enforce 
the judgement on which this action is brought. 


Note.— judge ELLSWORTH excuſed tumſelf 
from giving an opinion in this caſe, having for- 
merly been of counſel. | 


The two preceding caſes were adjudged the loft 
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* Hax x againſt SMITH. 
HIS was a general indebitatus aſſumpfit, for gain 


bitatus aſ- 


T money had and received. ſumpſix is 
The caſe, from the pleadings, was this :— not luſtain- 
The plaintiff being brigadier-general of a bri- ney h dn 
gade of militia, and the defendant a colonel :ccived, 
under his command, received of the plaintiff a miſteke in 
the ſum of 15780. in bills of this ſtate, to be 1 
applied to public uſe, and to account. On the acquirrance 
4th day of Jan. 178g, the defendant rendered a 
an account of the application of the monies ſo ſpecial ac- 
received, and a ſettlement was made by the = Ho 
parties; the plaintiff gave to the defendant an d= ſuen 
acquittance from all demands on this account, faſtainatie. 
and the defendant delivered to the plaintiff all 
his vouchers and other papers relative to the 
matter: That by means of a double char 
and miſentry, two miſtakes had happened in 
the ſettlement, againſt the plaintiff, to the a- 
mount of 2021. 145. 6d. 29 4/3 
On demurrer, the queſtion was, whether 
this general action of indebitatus aſſumpſit, is 
ſuſtainable after a ſettlement and acquittance. 
Judgement was for the defendant. 
By Law, Chief Juſtice, Dy IA; SUI NAA 
and PITKIN.— The facts conceded by the 
pleadings, do not ſupport this action. It ap- 
pears by the pleadings, that the only money 
received by the defendant of the plaintiff, was 
a ſum of ſtate bills, which he received as a pub- 
lic officer, to pay over to the ſoldiers of his re- 
giment, for which he was accountable; and if 
he had failed of performing his undertaking, 
the plaintiff's legal and proper remedy would 
have been an action of account: But the de- 
tendant- having rendered his account to the 


plaintiff, to his acceptance, and the ſame hav- 
ng 
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1789. ing been ſettled by their mutual agreemen 
7 — and the Dee delivered up 
Hart the plaintiff; the defendant relying wholly on 
Tit. the plaintiff's acquittance for his ſecurity (as in 
his plea is alledged) he ought not to be ſubjett- 
ed to the plaintiff's demand in this action, upon 
any ſuppoſed miſtake in the ſettlement, which 
cannot be aſcertained but by opening the 
whole account to a new examination and ſet- 


| This kind of action is a beneficial remedy in 
many caſes, but ought not to be extended ſo 

far as to deſtroy the effect of all legal ſettle. 
ments and acquintances, made by agreement 

of the partics.—lf a miſtake is made in ſettle. 
ment of an account, which appears from the 
face of the account itſelf, a ſpecial action of 
the caſe pointing out ſuch miſtake, may be 


: ſuſtained. * 
EiilsworTa, difſenting.— | 
_ It appears from the pleadings in this caſe, 
that the defendant, having received 15781. of 
the plaintiff's monies, in bills, to pay over and 
account; afterwards, viz. in January, 178g, 
rendered his account in writing, amounting 10 
1440l. 88. 4d. which was allowed, and he gave 
is note, payable to the treaſurer, for the re- 
-maining ballance of. 137. 14s. 8d. which note 
_ *the plaintiff receipted in writing, as the bal. 
-lance due to him, and gave up the original re- 
ceipt he held againſt the defendant. It is fur- 
ther ſtated by the plaintiff, and not denied by 
the defendant, chat in ſaid fettlement there hap-- 
| a miſtake of 2221. 25. by means of the 
Jaefendant's having twice charged an articie to 
Chat amount, appearing from the account itſelf. 
-- Alſo, a further-miſtake of 1801. 125. 6d. in fa- 
vour of the defendant, occaſioned by a miſen- 
try; by which means the defendant has retai 
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ed in his hands 2021 145. 6d. of the plaintiff's 
monies, without any conſideration, and unjuſt. 
ly. And the. queſtion is, has — an 
remedy? And if he has, can he recover in this 
action? | 119570 i tet e 

It is an eſtabliſhed principle of law, founded 
in the moſt apparent juſtice, that an action will 


129 
1786. 
_=—===5x 


Hart 


Sik. 


lie for money paid by miſtake; and it makes 


no difference Whether the miſtake happens in 


ſettlement of an account, or of any other mat- 
ter: It is ſufficient to maintain the action, that 
there has been a ſettlement, and a miſtake 
therein, whereby the defendant has obtained 
money of the plaintiff, which in conſcience he 
ought not to retain. . The difficulty lies, in 
ſhowing with clearneſs and certainty, that the 
miſtake has happened, which in all caſes can- 
not- be done; as where a ſettlement is-made in 
groſs, without computation: or regard had to 
particulars; ſo where a ſettlement is made on 
computation, but the evidence of the compu- 
tation is not preſerved, and only a. receipt is 
given, to ſhow that a ſettlement has been made. 
But other caſes there are, in which the miſtakes 
are clear and certain; - as-where-they have hap- 
pened by a miſcaſt, a miſtaken, or double > 
try, and, 

for inſpection, as in the preſent caſe; ſo-where 
the miſtake has happened by the miſconception 
of a fatt, which .afterwards comes to light ; as 
where a loſs has been allowed on a policy of 
inſurance, and the veſſel afterwards ſafely ar- 
rives. Whenever the miſtake is apparent, or 
from the nature and circumſtances of it clearly 
demonſtrable, a remedy may and ought to be 
admitted; nor will the admiſſion of it invali- 
date the ſettlement of the parties, which may 
ſtill be left to operate, ſo far forth as the ſame 


the account or-ſtatement is preſerved 


— 
? 


was underſtandingly made. Redtifying the er- 
| R 
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1786. rors or miſtakes of a ſettlement, does not def. 
=== troy it, but only makes it what the parties de- 

Hart Hfigned it hould be; and the court, on the tri. 

again} al of every ſuch cafe, will confine-the- plaintiff 

MM lay his finger at once upon the miſtake, and 

not ſuffer him unneceſſarily to ramble over the 

ſettlement, nor to go upon evidence of a looſe 

or dangerous kind. But it is contended, that 

. the plaintiff has barred himfetf- of a recovery 
| in tkis cafe, by the receipt he paſſed for the 
| balance found due to him upon account ren. 
dered: This receipt is à mere matter of evi- 

dene; it proves (Which is all it was defigned 

for) that there has been an account rendered 

by the defendant, and a ſettlement had thereon; 

hut it does not at all affect the queſtion, whether 
| the miſtakes chat have happened in that ſettle- 
ment can be rectified. It is no argument that 
the miſtake cannot, or ought not to be rectifi- 
end; that there has been a ſettlement, in Which 
the miſtake happened. By the ſettlement, in- 
deed, which has been had in this caſe upon the 
defendant's account rendered, the | plaintiff's 
original action of account is gone; but this 
adtion 18 for a different matter; it is for money 

| (OED nc that ſettlement through mf 
take, viz. by an over-payment, or allowance 
there made to the defendant. - In corrobora- 
tion of his plea in bar, the defendant has aver- 
red, that at the time of the ſettlement he gave 
up his receipts and papers; but as the averment 
was not traverſable, it required no anſwer, and 
is not to be taken pro conſeſſo. And befides, 
the burden does not lie upon the defendant to 
make out that the ſettlement was right, which 
is to be preſumed, but on the plaintiff to ſhow 

a a miſtake ; and unleſs he produces all the pa- 
pers that can have relation thereto, and clears 
the point of doubt, he . 

1 c | > 
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be ſeaſonable for the deſendant to avail himfelf . 


of the loſs of his papers when it ſhould appear ns: 
Hart 


on the trial, from the nature of the miſtake al- 
ledged, that they could have ben relation to 
ſuch miſtake.”! | 

But admitting has" Berber this averment, 
nor the receipt retied upon, are ſufficient to 
bar the plaintiff of # remedy ;' a q 
made, whether he can recover 


in this action, 


which is a general indebitatus' aſſump fit, for 


money had and received to the plaintiff's s uſe ? 


This is a kind of action well known in our 
practice, as well as in the common law of Eng- 


land; and from the equity of the principles on 


vhich it proceeds, and the extenfiveneſs of the 


remedy it gives, is highly favoured. It lies 
generally where one has ' received money be- 
longing to another, without any valuable con- 
ſideration on the receiver's part; for the law 
conſtrues this to be money had and received to 


ueſtion is ſtill 


92 
mi 


the uſe of the owner only; it is in nature of 4 | 


bill in equity, and is applieable to almoſt every 


N the defendant has received money, | 


hich e equo-et bono, he ought not to retain ; 


impoſition or miſtake (g Blackſtone*s Com. 16 
Cowper,| 197.) as in the preſent caſe. It is tra 
indeed, 


and particularly where he has obtained it 13 


happened ; but at a fettlement'and payment of 


his account then rendered, he had an offset of 
plaintiff's monies in his bands, which is ſub- 


the 


the defendant did not in this cafe d.. 
rectly receive any money when the miſtake 


danſtially the ſame thing ab it he had then di- 


tectly received it from tlie hand of the plaintiff. 
It is true alſo, that the offtet of ayment he 
then received was not in money, t in ſtate 
bills; but then thoſe bills being in nature of 
money, this action lies for them as for money, 


a it doth alſo for bills of exchange and 1 | 
le 
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Is. tionable notes (2 Bla 


lackſtone's' Reports, 828 

Cowper, 197.) So that the — be 
conſidered as having by miſtake received the 
plaintiff's monies, and to the plaintiff's uſe; 
which is ſufficient to maintain the action. It 
has, however, been- urged, that the plaintiff 
muſt fail in this action, becauſe he has: not de. 
clared ſpecially; and that were it admitted 
under a general count for money had- and re. 
ceived to the plaintiff's uſe, to give in evidence 
the payment of money by miſtake, the defen- 
dant might be ſurprized: But the objection 
goes to exclude this kind of action altogether; 
for the count is always thus general for money 
had and received. to the plaintiffs uſe; and the 
plaintiff is left to make out his caſe, and ſhew 
the particular manner and circumſtances of the 
money's being had or 8 the evi- 
dence. Nor. is this a more beneficial indul- 
gence to the plaintiff than the defendant in this 
kind of action has in his defence: As the trial 


is on equitable principles, he may, under the 


general iſſue of non aſſumpſit, diſprove the fats 
ſet up by the plaintiff, or ſet up other, and in- 
dependant facts, to rebut the equity of the plain- 
tiff's demand. Burrow; 1006. The generality- 


both of the charge and defence are ſuppoſed to 
be adapted to the nature and deſign of the ac- 


tion. | 8. 


4s to the ſurprize apprehended, it can very | 


ſeldom happen that a defendant will remain 


unconſcious, or unapprized of the ground the 


vhen it appears that the defendant before final 


laintiff means to rely upon, until che final trial. 
If however, this at any time does happen, and 


the defendant is apparently ſurprized, the court 


will relieve him by a new trial; but they never 
will regard the poſſibility that · from the nature 
of the action there might have been a ſurprize, 


trial, 


County or HArTroRD, Sr. TERM. 
trial, in fact had notice. Couper, 805. Doug- 


las; 1 Longe vs. Kenney. + FIND 
; . caſe o Waldron vn. Halſey in the 
county of New-London, where a recovery was 
had for. moriey paid upon a ſettlement under'a 
general indebitatus aſſumpſit, and a new trial was 
moved for, upon a ſuggeſtzon (inter alia) that 
from the generality of the count, the-defendant 
was liable to be ſurprized, and was in fat ſo; 
yet it appearing to, the court that he was not 
ſurprized on the final trial, but had notice in the 
court below, a new trial was refuſed. In this 
caſe there was a full diſcloſure in the court be- 
low, both by. the pleadings and the evidence on 
a hearing in damages. For the reaſons above 
ſuggeſted, it appears to me that the plaintiff is 
not barred of his remedy, and might recover 
in this action, and ſhould: be admitted to a tri- 
al of his cauſe upon the evidence; and there» 
fore that his replication is ſufficient.-. - - | 
N. B. This judgement was afterwards affirmed - 
in ie ſupreme. court of errors. | 4 
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CHAPMAN. and GNS aggainſt WILDE. h 
HIS was an action of hook-deht brought An 9bje&ion 
1 by Chapman and Griggs, in the Tapacity 9 
of aſſignees of George Caldwell, a bankrupt, * 879und to. 
The general iffue was pleaded, and a verdict *wtterge- 
for the defendant.” Ons ON WES” IOUE Ne En 
Mr. Root and Mr: Larrabee, counſel for the verdid. 
plaintiffs, moved in arreſt of: judgement ; and 
aſſigned for cauſe, That the account on which 
the aktion was founded, conſiſted principally of - 
monies paid to the defendant, to have been by 


him 4 


134 
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him applied in payment of ſundry executions, 
which he, as deputy ſheriff, had in his hands 


— 


Chapman, againſt ſaid Caldwell: and that the defendant 


'&C. 
41 


elle: . 


>» 


did not apply: theſe monies to the uſe intended, 
but Caldwell diſcharged the executions in ano- 


ther manner, and had received no benefit from 


thoſe ; monies which creates the debt againft the 
defendant-in this action: That one of the jurors 
who tried ſaid cauſe was largely indebted on 
the books of ſaid Caldwell, for monies paid to 
him in the ſame manner, during a time in Which 
he acted as conſtable of the town of Hartford; 
which account is warmly conteſted by ſaid j 

ror ; therefore ſaid juror was deeply intereſted 
in the point in queſtion, which was a matter 
not known to the plaintiffs at the time of the 
trial: And alſo, that, the jury were much di- 
vided in their ſentiments, as to the ty x N of 
the charges in the plaintiffs account. 

The motion in arreſt over-ruled..1:./.! * 


By Law, Chief Juſtice, SHERMAN and Pir- 


KIN, Judges. — On enquiry, it does not appear 
that this juror was any way intereſted in the 
event of this cauſe, nor that there is any con- 
troverſy ſubſiſting between him and the plain- 


gf reſpecting the account found in ſaid Cald- 
ell's book, nor that any thing ſaid reſpecting 


that account had influence with the j jury in giv- 
ing their verdia ; and the book containing the 


account referred to was in the plaintifis hands, 


and by them exhibited. on 15 ee — 
it muſt be N they 


new the 
of it; and if they had any exception to 15 
ror, they ought to have challenged him 

the trial; but as there appears no ground — 


principal challenge, the objeclion ought not 


now to be admitted, to ſet aide, 15 dane 
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For though on enquiry, it did not appear 
that this juror was aer in the event of 


rially intereſted in che only eſſential point in 
ue ſtion, on which the event of this cauſe wholly 
q ended: This was, ifa debtor, on execution, 
ſhould pay a ſum of money to the officer who 
held the execution, to be applied in 8 
of ſuch execution, and the officer neglectin 
apply or endorſe the fame on ſuch Reeg br 
whether a charge on book, or a book-debt, can 
be matntamed againſt ſuch officer who has ne- 
glected or refuſed to apply the fame. | 

Another material point in the cauſe was, 
whether the oath of a creditor is ſuffictent to 
ſupport a charge under all the circumſtances 

which occurred in this caſe. 

The third point, whether Caldwell, the credi- 
tor (and on whoſe oath the truth of the charge 
much depended) was a perſon of ſufficient cre- 
dit to ſupport the ſame. 


The cauſe in queſtion was brought ard 


by the plaintiffs, as affgnees of Caldwell, by act 
of aſſembly; and the books have been in their 
hands for more than twelve years, in which 


ay diſcovered this charge for certain ſumy of 


dur Berit to Welles, the defendant, then a de- 
eriff, on certain executions then in his 


— 5 againft Caldwell, and is ſaid never appli- 
ed; but that Caldwell hath ſince been obliged 
to pay the whole ſums of faid executions : Said 


ſums before paid were found by the plaintiffs 
charged on ſaid Caldwell's book, when the ſame 


came into their hands. The Juror excepted a- 
gainſt, by the motion in arreſt, was a deputy ſſie- 
riff at the fame time with the defendant, and 
had ſundry executions in his hands againſt faid. 


Caldwell, in the ſame manner as the defendant; 
and when the jury retired for conſideration, laid 
Caldwell 


——_ 
| 288. 
the cauſe then on trial, yet that he was mate- Chapman, | 


at 


-. 
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Caldwell's book was delivered them, as evi. 
dence of the charge againſt the defendant, 


Chapman Welles ; and it appeared by ſundry of the, jury, 


that when they had taken their room, the quror 
excepted againſt ſearched the book, in order 
to find whether ſaid Caldwell had made à like 
charge againſt him; and that be. ſoon faund 
ſaid Caldwell's account againſt himſelf, charging 
ſundry ſums paid on executions in the ſame 
manner as thoſe charged againſt the defendant, 
and then declared to the jury, that there was no 
truth in the charge he did not believe a word 
of it, and. that Caldwell had no right to make 
ſuch charge. The jury ſeparated that evening, 
without much: conſultation upon the cauſe; and 
when they came together the next morning they 
found this juror ſtill looking over his account, 
. as the evening before: On this, ſome of the 
jury told him he ought not to be attending fo 
much to his ewn account, but to the charge 
. againſt the preſent defendant. On which this ju- 
; ror made much the ſame declaration as the even- 
ing before, and appeared from the beginning, 
ſtrongly oppoſed to allowing any charge made 
: by ſaid Caldwell againſt Welles, the defendant, 
+ though ſeveral of the jury ſeemed to entertain 
a favourable opinion of the whole ; but finally 
brought in a verdiQ in favour of the plaintiffs, 
only for a hat of about the value of forty ſhil- 
lings. They rejected the whole charge of the 
monies paid on ſaid executions, though the de- 
fendant could not ſhow any application of ſaid 
' monies upon executions he ever had againſt ſaid 
. Caldwell: Therefore, I'am fully of opinion, that 
the ſaid juror yas deeply affected and intereſt- 
ed in the material point in the preſent cauſe, 
and which would have been a principal chal- 
lenge, and a ſufficient objection againſt him, if 
it had been known and made before trial; and 

a N therefore 
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plaintiff, being adminiſtratrix on the eſtate of ene agairſt 


Cob ref Haxtrons, Strr. Tint. 
therefore the cauſe was not tried by more than * 
eleven legal jurors. © - 


The obſervations ada detlufalicib of ſaid ju- 
ror, on the charges of a ſimilar nature againſt 


himſelf, which he declared to be falſe in the 


preſence of the jury, is highly probable/to have 


à very conſiderable effect and influence on 


them, and was new evidence not produced on 
trial, by which the plaintiffs were deprived of 
a fair and impartial trial of the cauſe, and onght 
by no means to be concluded the reby, and: the 
verdict ought to be ſet alide 


Note. In this of @ motion was Filed Aw a 


habeas corpus, to:bring into court, under the 


Ts 


Caldwell,” a or, then in priſon, that he might 
give teftimony in ſaid action. The court granted 
the motion, ans ordered a W 1 to Me 
accordingly. „ 8 


| - Judge nne ar excuſed himſe 9 from . 
ing ee nt £4 
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Buer againſt Boe. a0 


rb from a judgement of the coutt of 
common pleas: ——The caſe was,—The 


Zacßaria- Bunce, deceaſed, brought her action 
of the caſe againſt the preſent defendant, declar- 


ing, “ That about the 11th day of April, A. D. 5 


© 1768, the ſaid Zachariah, being then in full 
4s life, and the ſaid Jonathan, in and by their 
* certain bond or writing obligatory, by them 

x; Wen executed, bound themſelves, their heirs, 
| 8 * executors 
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1786. 
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Aſurety may 
ſuſtain an 
action on the 


his p inci- 
pal, tor pay» 
ment of t 
roper debt 
of the prin- 
cipal. 
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17885. © executors and adminiſtrators, and every of 
===== *© them, jointly and ſeverally, unto J Chef. 
Bunce © ter, Eliſba Williams, and Hezetia May, then 
aint « all of Weathersfield (who were appointed a 
Bunce. e committee to let out and improve the monies 
« belonging to the ſchool in the firſt ſociety in 

 « ſaid Weathersfield) in the fam of 197. awful 

% money, for the purpoſe of ſecuring to faid 
committee twenty-ſeven ounces, fifteen pen. 


. 


* ny weight and thirteen. grains of good coin. / 


ed filver, Troy weight, ſterling alloy, to be 
* paid on or before the S gth day of December 
* next following the date of ſaid bond: Which 
©{um of money laſt mentioned was not paid 
* on ſaid 25th day of December, and remain- 
« ed a long time, together with the intereſt 
* thereon, unpatd, till on or about the 2 1ſt day 
* of March, 1782, the ſaid Zackarizh paid to 
* Exetiel Willtams, Folm Cheſter, and Foſeph 
© Vyebb, legal ſucceſſors to the committee afore- 
* ſaid,” the ſum of 161. 65. 5d. lawful money, 
© which ſaid ſum was due for principal and in- 
d tereſt on ſaid bond. Now the plaintiſ/f ſays, 
that ſaid bond was given for monies loaned 
ce by ſaid committee to and for the uſe of ſaid 
% Jonathan only, and that ſaid Zachariah never 
« received any benefit from ſaid monies; but 
* that ſaid Jonathan received and applied them 
sto his own uſe and benefit: Whereupon the 
* plaintiff ſays, that on the ſaid aiſt day of 


March, the faid ſum of 160. 68. gd. lawful 


e money, became juſtly due from ſaid :Fona- 
tan to ſaid Zackariak ; and that ſaid Foru- 
* than afterwards (to mit:) on ſaid at ſt day o 
„March, in conſideration thereof, aſſumed 

* upon himſelf, and faithfully promiſed to pay 
the ſaid Zachariam ſaid ſum on demand; yet 
he ſaid Jonathan, his pr om iſe and undertak- 

F * ing aforeſaid not regarding, hath never per- 
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formed the ſame, either to the ſaid Zacha- 8 
* 71ah, during his life, or to the plaintiff, ſince — 
his deceaſe, c. l 
On demurrer to this declaration, judgement againft 
was for the defendant. And now, the general Bages. 
error being aſſigned, the judgement of the court 
of common pleas was reverſed:— For, 
By 'THE wHOLE CouRxT. There is 
no defect in the declaration, to juſtiſy the de- 
ciſion of the court of common pleas. There 
is alledged a promiſe, and à breach, and a 
conſide ration ſufficient to raiſe a promiſe. The 
deſendant having borrowed and had the money 
for which the bond was given, it was his duty. 
to pay the bond; and what, the ſaid Zackariah, 
his ſurety, paid upon it, he paid for the uſe of 
the defendant, who became indebted to him up- 
on ſuch payment; which, was a ſufficient con- 
ſideration, or indebtedneſs, to raiſe the pro- 
male laid in the plaintiſf declaration. 
COHN ew 5177 id Lain 3680S £1 
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Faux Sgamſe SEYMOURY 
1 was an action on the caſe, againſt the ldgement 
1 defendant (who was a Juſtice of 
for iſſuing a writ of Hagge without taking le- feria imma 
gal and ſufficient bonds. A oes got de- 
The defendant pleaded, That at the time of mans be 
granting the writ of repleuia, one Preſerved cauſe. 
Field was recognized in due form of law, to 
0 ſaid repleuin, who. was then an inha- 
itant of Hartford, a perſon in trade, and pof- 
ſeſſed of property in ſaid Hartford, to the a- 
mount of the plains s demand inthe ation, 
which he had d. and amply ſufficient to 
[02-0131 445 OO DBID 2 pay 
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1786. pay any other demand, to the amount of three | 


=== times that ſum. 


Palmer On this plea, iſſue was taken—and a verditt 4 


gain for the plainti 


Seymour- Por the d Jendant, it was moves in arreſt of 


judgement— 


1. Becauſe the verdidt is founded on an im 


material iſſue. e 
| 2. Becauſe the paintifÞs reply ista Kepar- 
| ture from the declaration: For the declaration 
| charges the defendant with taking no ſecurity, 
| and the reply brings in iſſue the ſufficiency only. 
| | . Becauſe the verdict amounts to a nega- 
tive pregnant, and implies, that ſaid Held had 
ſuſficient property in ſome other place. 
The judgement was arreſted: And, 
By Tu Cour, — The iſſue, as fou by 
the verdict, does not determine the merits of 
the cauſe. The jury find; that Field, who gave 


bonds in the cafe, was not poſſeſſed of fuſe. | 
| ent eſtate in Hartford ; but if he was poſſeſſed; 
- of ſufficient eſtate in any other place, it would: 


have been ſufficient ie the defendant-in 
taking his bonds; but, 
not appear whether he had eſtate elſewhere or 
not therefore, a re- pleader is is ordered. 


Note. — Judge EILswonrk excuſed himſelf 
om judging in this caſe, he kaving been of coun- 


jeli in it es his appointment, of 868 

: nr ted 1 Hey \ +4 O61 ap 
2 Brant — Bain 
Mel ih 32 
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| Cupkes againſt the Inhabitants of the To own d 


Nong wick. 


7 HIS was an action brought by Church; in 
the capacity of adminiſtrator on the eſtate 
of John Coleman, deceaſed, againſt the town 


of 


rom the verditt, it does 


— 


— 
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of Norwich, for the 90 7% of a ſum of money, 
paid by the inteſtate to oſeph Talcott, Eſq. trea- 


ſurer A the ſtate of Connecticut, to the uſe, 
and for the proper debt of ſaid town. 


The general iſſue was pleaded—and a ver- 


dict for the plaintiff. 


For the defendants, it was moved i in arreſt of 


judgement ;— 

1. That the jury were much divided, ſeven 
being for the plaintrf, and five for the defen- 
dants ; and that finally it was agreed among 
themſelves, tHat the five minority ſhould go in 
filent, and if the court diſapproved the verdickt, 
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Church 

' againſt 
the 
town of 
Norwich. 


the other ſeven ſhould then conform to their : 


opinion: That upon hearing the obſervations 


of the court in the caſe, the jury were generally 
of opinion, that the verdict ought to have been | 


for the defendants. 


2. That the jury have found a urge a in 
damages, for intereſt; whereas the law will im- 
ply no obligation on the defendants to pay the 
principal, without actual notice that the money 


was paid for their benefit, and on their aceount, 
and a ſpecial requeſt of re-payment: and much 
leſs for the payment of intereſt. No ſuch re- 


queſt is laid in the declaration to- have been 


made. * 


—_—_— 9 — - 


g. Becauſe the plants Te bis 28108 


wholly on the equity of the caſe; when, in fact, 
the equity, as well as the law, appeared on the 5 


whole matter to be extremely doubtful. 


4. Becauſe the honourable Judge Dy ER, 


who ated as judge in the cafe; holds, in fee, 


an eſtate in the town of Norwich, ſubjed to the 


payment of taxes; and ſo, by law, is intereſted, 


In the event of the cauſe; and is alſo uncle to 


one of the defendants. 
The motion ruled inſufficient. 


By 
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By THE CounrT.—( Judge Dy ER and Fudge 
Pirkix giving no opinion) 1. It 
Church appear, on enquiry, that the jury ever — 
againf the * TON ſtated in the firſt exception. 
oo of - Though there is no averment m the de.. 
Nich ne at the defendants had notice of the 
payment alledged; yet it is averred, they were 
indebted, and that being ſo indebted, they pro- 
miſed; and the j jury having found the promiſe, 
muſt have. found alſo the indebtedneſs, and. 
muſt have had proof of facts neceſſary to create 
the debt: And as to the intereſt; though the 
jury have given intereſt, by way of damages, for 
detention of the debt, it is not apparent to the 
court that it is wrong. The j Jur may have had 
evidence of an agreement to allow intereſt, or 
that the money was ſo applied by the plainti if 
as to ſtop intereſt for the defendants, or of other 
ſpecial circumſtances, to juſtify nnn 
0 ing intereſt. 
3. As to the equity of the cle, that it was- 
too doubtful. to ſupport an attion of this kind: 
This does not appear from the verditt, or the 
declaration; and the court are not now to 80 
into the evidence. 
4. As to the ſuppoſed 6 of Judge Dr- 
xn, it was too inconſiderable and remote for 
him to have excuſed himſelf; and if che de- 
fendants would object, on account of his kin- 
dred to one of them, they ſhould have done it 
hen the cauſe came on: Having waved: it 
A then, it is unreaſonable they ſhould take ad- 
vantage of it, after hearing his I 300 
cept te . againk them. 


288. 


CLAKE 


between the plainti 
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Crank again/i Mosgs. 

RROR from the judgement of a Juice of Whenuſury 
the Peace. Moſes brought his action Ades 


againſt Clark, on a promiſſory note, demanding ough: ro ſee 
4].—Clark pleaded, that the note on which, &c. pri 
contained, by corrupt contract and agreement fan \ da 
55 and defendant, a greater included fos 
ſum than at the rate of 67. for the forbearance intereſt, thar 
of 100l. for a year; and alſo, that the plaintiſf pea 2 | 
did, after the giving and executing ſaid note, abe - 
viz. in the month of July next after the date, rious or nor. 
make another corrupt contract and agreement 
with the defendant, to take and receive, and did 
take and receive, for the forbearance of the 
above note, more than at the rate of 6. for 
100l.— and that the ſame is therefore uſurious 
and oppreſſive. | 
There was no anſwer to this plea on record; 
and the judgement is recorded as follows :— 
* That the court having heard the witneſles, 
« and confidered the cauſe, is of opinion, and 
« judgement is rendered, that the plea is not 
© ſuthcient to bar the action, and that the plan- 
* tiff recover, &c.“ | A 
* this judgement, three errors were aſſign- 
ed:— 5 
1. That the plea not being anſwered, ſtood 
demurred to of courſe; and the ſame ought to 
have been adjudged ſufficient in law to have 
barred the plaintiff of his action. ite 
2. That the Juſtice went into an enquiry of 
the facts, and finding them ſupported, reſorted 
back to the plea, and judged that to be inſuf.- 
cient, which was ſufficient. | 


3- That by ſuch kind of irregular deciſions, 


the party can never know upon what princi- 


ples judgement is given againſt him; and is de- 
oF prived 


inc ĩpal | 


_ 
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prived of the benefit of lau, either in defend. 


ing in his cauſe, or in obtaining redreſs, in 


Clark 


againſt 
Moſes, 


caſe he is injured. 
The judgement of the Juſtice affirmed. 
By THE wHoLEt CourTt.—Nothing appear: 
from the record, but that ſubſtantial juſtice is 
done between the parties, although the ent 


is informal. The defendant's plea; in fatt, was 


inſufficient; becauſe it did. not ſet forth the 
principal ſum loaned, nor the ſum included in 
the note for intereſt and forbearance; ſo that 
it might appear whether the comratt was uſu- 
rious or not. It alſo appears from the record, 
that the Juſtice heard the witneſſes, and on 


_ conſideration of the caſe, gave judgement for 
the plaintiff ;—from whence it may be con- 
cluded, that he found the defendant's plea not 


only inſufficient in law, . but e by 


« evidence. 


M*CLiELLan 


County or WinDHAn, SEPT. TERM. 


MCI II LAN againſt Mogkxis. i» 


RROR from the court of common pleas.— 
E. McClellan brought his action on a promiſ- 
ſory note, againſt Morris, reciting the note in his 
declaration, which was in the following words, 
viz. © For value received, I promiſe to pay Sa- 
« muel M*Clellan, or his order, 171. gs. 5d. by 
« the firſt day of April next, or uſe till paid.” 
There was no averment in the declaration of 
what was meant by the words, “ uſe till paid.“ 

On demurrer, for the uncertainty of this de- 
claration, judgement, by the court of common 
pleas, was for the defendant. 

But the judgement was here reverſed : For, 

By THE WHOLE CounrT. The only ex- 
ception to the declaration, in the original ac- 
tion, is, the uncertainty of the words, © or uſe 
* till paid: and that there is no averment to 
make them certain. 

But the obvious-meaning and intention of 
| thoſe words, taken in connection with the ſub- 
ject matter to which they are related, muſt be, 
that in caſe the principal ſum in the note ſhould 


not be paid by the time limited for payment,” 


ue or intereſt, ſhould be allowed thereon after 
that time, until paid. And the note being declar- 
ed upon, according to the words of it, the legal 
ſenſe and operation may be underſtood with 
ſufficient certainty, without any ſpecial aver- 
ment. 7 Wk 


* 
14 


AinswoRTn and Others againſt ALLEN. 


HIS was an action on the ſtatute, againft 
vexatious ſuits; which is, ©. That when. 

* foever any plaintiſf ſhall wittingly and wil- 
| | 1 lingly 


o 


1 86. 


2 : 
Avutnece 

where words 
are connec- 
ted with the 
ſubje& in 

ſuch manner 
as tu render 
the meaning 
obvious. 


Two or more 
cannot join 
in an action 
for a yexati- 
ous ſuit, be» 
cau'ethe i- 
jury is ſepa- © 
rate and per- 
ſonal. 
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Ts. . * lingly wrong any deſendant, by commencing 
Ainſxorch „ 
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* and proſecuting any-attion, ſuit, complaint, 

* or indictment, in his gyn name, or in the 

* name of others, with intent unjuſtly, to vex 

and trouble ſuch defendan!, ſuch plaintiff, 
bein "8 legally convicted thereof, ſhall pay 
* treble damages to the party grieved, and be 
' © fined the ſum of forty ſhillings.” The de 
claration was, That the de/endans waliciouſſy 
and unjuſtly brought forward, and proſecuted. 
againſt the 2 a certain action of treſ- 
paſs, Which was groundleſs and yexatious. 

The general iſſue was. pleaded—and a ver- 
diet for the plaintiffs, 

Mr. Larrabee moved in arreſt of judgement, 
for, the inſufficiency of the declaration. The 


* exception taken, was, That the injury com- 


plained, of, was a mere perſonal injury to the 

plaintiff's individually; and therefore they could 
not join in an action for redreſs, _ 
And the judgement was arreſted. 

By THz WHOLE Count. —— Hexe! is a joint 

action by three plaintiffs, not for a joint wrong, 


or an injury to joint property, or the violation 


of a joint right; but for ſeparate perſonal 
Frongs to each; for which the law will not 
ſuſtain a joint action. One perſon has no right 
to recover for the wrongs done to another; 
nor is there any rule, in a caſe like this, to ap- 
portion the damages found, to the wrongs 
- each, though they may be variant, as well as 
diſtin&t : One may have ſuffered impriſonment, 


another the loſs of his Property, and a third, 


only vexation of mind. 
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ron zx againſt! HINxIEY n Tuner; Exe 
| cutors of Hin XI uv, deceaſed;  » © 


rTTHIS was a petition in chancery.———The tn e of 
+: caſe was, That Charles Hinkley and Ja- ne geh 
bez Weſt, being merchants in company, under one hach an 
the firm of Hinſley and Weſt, became indebted — 


to the petitioner, for goods received to their do geen for 
joint uſe. On a ſettlement of the company ac- other, in lie 
counts with the petitioner, We/t executed to _— 
him a note, for the ſum found due, under the nc(s; and if 
firm of the houſe, viz. Hinkley and e. Aker —_— 
this, and before any payment made, the part- one, >: 
nerſhip of Hinkley and Weft was dillolyed, and 338 
the duty of ſettling the debts of the company ner, or by 


devolved upon Weſt, who received the compa- = As | 


ny's N for that purpoſe. - Hinkley, ſome Wige 


time after, died, leaving We/t the only ſurviv- ow agg 
ing pariner, who continued for ſeveral years ene of ve 
able to diſcharge his debts; but before demand dans dies, 
was made upon him by Storer, he became a and judge- 
bankrupt, and abſconded out of the ſtate.— core ed a- 
Storer, however, commenced his ſuit againſt — 


Weſt, recovered judgement, and had a returt parner, for 
of non eſt any bes, his execution. Ae + 


decree, that the executors of Charles Hinkley fation is 
(who died, leaving a large eſtate) fhould be. genere 


* 


wa, 


Storer 
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| tinguiſhed, and was fixed upon Weſt ſolely: 


For that Hinkley, not having executed the note, 


and not being privy thereto, it was not his act, 


nor could he, or his executors, be obliged by 
it. But, 1 
Tux Covnr reſolved— That according to 
the cuſtom of merchants, in caſe of co-part. 
ners, and from the nature of the conneQion 
and buſineſs, each one hath an implied power 
to contratt for and bind the other: And that 
a note given for a company debt, by one joint 


- merchant, in the name of himſelf and partner, 


wy the firm of the company, is good againſt 
It was further urged, on the part of the re. 
ſpondents—That the petition being brought a- 
map them, as executors, to ſubject cheir per- 
ons and property, in the firſt inſtance, to the 
ent of faid' debt, was contrary to the prin- 
ciples of law and equity; and that if the peti- 
tioner had any remedy againſt them for. ſaid 
debt, it was at law, and not in chancery. But, 
Taz Covurrt. refolved—That the petitioner 
had no remedy againſt them at law; and that 
.they being named, and proceeded againſt in 
the petition, ſas executors, the court would re- 
gard them as ſuch in the decree; and therefore 
decreed, that the petitioner ſhould recover of 


the reſpondents, in their capacity of executors, 


the ſum of ſaid debt, to be paid out of the eſ- 
tate of ſaid deceaſed in their hands, PE 


is judgement was afterwards affirmed in the 
ſupreme court of errors. | 
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Corr againſt Buri. 
HIS was a ſcire facias, againſt garniſhee.— 
The plaintiff brought his original action 
againſt Morſe, by foreign attachment; which, on 
the 27th day of September, 1784, was fegular- 
ly ſerved upon Bull (the ee by copy, he 
being indebted to Morſe by promiſſory note.— 
Judgement was obtained by the plaintiſf againſt 
Morſe, execution iſſued, and non eſt inventus re- 
turned. N 5 LETS 
And now, to the ſcire facias Bull pleaded— 
That on the 7th day of December, 1784, Morfe, 
being in poſſeſſion of ſaid note, did, by à pro- 
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A transfer of 
a note by the 
promiſſee, 
af er te 
promiſſor is 
legally ſery- 
ed with a 
proceſs, in 
uatu e of 2 


foreign ,, 


tachment, is 
void in laws 
as. it reſpcas 
the garui- 
shee. 


per writing, endorſed on the back thereof, 


make over and aſſign the ſame, and the money 


due thereon, for a valuable conſideration, to 


Meſſrs. Morris and Lawrence, merchants, in 
New- Vork; whereby the property of ſaid note 


was legally transferred to ſaid Morris and Lau- 
rence, and they only became entitled to re- 
ceive and recover the. ſame of him. 

On demurrer, this plea was adjudged inſuf- 
ficient: And, fi A | 


By THE wHoOLEZ Count. In this caſe it 


appears, that the ſervice of the foreign attacks | 


ment on the defendant, was prior to the aflign- 
ment of the note to Morris and Lawrence ; and 


after ſervice, the original promiſſee could have 
no right to receive or diſpoſe of the debt con- 


tained in the note, without firſt ſatisfying the 


plaintiffs demand. | 

It was further objeted by the plaintiff, that 
notes are not by law transferable in this ftate ; 
but it is not neceſſary, in this caſe, to give an 
opinion on that point. | 


* 
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An article 
omitted in 
ſettlement of 
cannot be 
charged in a 
ſubſequent 


account z 


nor can the 
plaintiff's 
reftimony 
be admitted 


barge, 


to ſu 
dach e 
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pon onssos againſt Sn aw, Executor of Suaw, 
deceaſed. 


"HIS was an ation of beok-debt, and the 


general iſſue pleaded. 

As the caſe opened on trial, it appeared, 
that the only N between the parties re- 
ſpected one article of the plaintiſ s account, 
which accrued antecedent to a leite me by 
them made and ſubſcribed. 

Mr. Wait, for the defendant, objected to the 
teſtimony of the plaintiff, reſpecting the point 
in conteſt : He urged, that whether the article 
claimed had been omitted in the former ſettle. 
ment, was a fa not proper to be aſcertained 


by the teſtimony of the party: That the plain- 
tiff having acknowledged a. fettlement, under 


his hand, he ſhall not now be permitted to come 
into court, and teſtify in contradiction to it.— 


He cited the caſe of Waldron vs. Eldridge, where 


the ſame point was adjudged laſt term. 

By THE Court.—A miſtake in a former 
ſettlement cannot be admitted as a legal charge 
on book: The party affected by it muſt have 


His remedy by another kind of ation. The 


Natute which permits intereſted perſons to teſ- 


| 8 5 in the action of book-debt, is not peremp- 


. There may be many exceptions where- 
e ſhall be excluded his teſtimony. And 
3 there appears a ſettlement under 
hand, the court will never admit the parties 
to go over it; for it would open a door for 
great uncertainty and injuſtice, In the late 
caſe of Waldron, which was an action of book- 
debt, the queſtion was, whether the parties 
might go beyond a former ſettlement, and it 
was adjudged they ſhould not. 

Judge Dyzx, difſenting.——This is an ac- 
tion of book-debt, and the general iſſue 1s 


pleaded ; 
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pleaded ; 


enquiry 


to teſtify in this kind of — — if their tel. 188 
timony is confronted by any other kind of evi- againſt 


dence, the court will duly weigh it. There 
may happen very man inſtances, where there 
is the ſame neceſſity for the admiſſion of the 
party's oath, to ſupport a charge like this, as 
there could have been to ſupport the 8 
charge, and conſequently the ſame reaſon. 
The defendant, by not pleading in bar, has 
waved all benefit by this objeQtion ; A former 
judgement, or a r 18 undoubtedly 
good matter of bar; but if the party wilt 


not plead it ſpecially, he can take ho herring bein, 2 


tage. of it; therefore, the teſtimony. of 1 
plaintiff in "this caſe is admiſſible. 

The plaintiff then offered other dinnteren- 
ed witneſſes, to prove the ſame fact; but they 
were refuſed by the, cauri, becauſe the e axtie 
was not ſupportable as a charge on: hooks, al 

Judge Dy xx, diſſenti e e 

ed, and now contended for, is admitted. to Ms 
been a good charge on rg and in that way 
recoverable, if the ſettlement, e 3g or 
not conclude the plamiif, | 


44> 
3 * 


Note,—In this caſe the plainti 14 a bill. 
exceptaons, and carried the caſe to 1 0 +, cou 


of heal and there the Aue We 
fy 135 7*/ 's 
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IN an action on the caſe, ſor words, the pl 
iff offered witneſſes, to prove tlie drfent 15 


had ſpoken like words, aſter the commence. 
ment. of Nog ſuit, in order to How themalididhs 
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2780. intent of the deſendant: but they were refuſed iy 
the court, becauſe a recovery in this action would 


"Holmes be no bar to a en, nar ſuch Sil 
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r againſt Mens 2nd —— 5. 


RROR from the judgement of a Juſtice of 
at | the Peace. — The plaintiff in error (as 
. s ſug gge eſted) confeſſed a judgement on a note | 
preſs the 10 the defendants, the contents of which, with. 


particular jntereſt, amounted to'271. 35. 3d. The Juſtice 


A judge- 


debt or duty 


ir is for, that entered up two diſtintt judgements, the one 
Ie 8 in for 20ʃ. and the other for the remainder. The 
—— . judg ements were recorded in the ſame words 
_— forthe {f rept the / 55 ) as follows: Perſonally a 

ſame hing. Pldred eph Wight, of Norwich, and con- 


12 89205 i ale, chat he juſtly owed Edwari 
& ott Sos Tofhua Downer,” of Preſton, in ſaid 
= county, 100 lawful money, debt, and 15. 64, 
coſt: wherefore, it is conſidered by this 
i "eur: that faid 4 25 and Downer recover, 
„ pt 
The note was lodged « on fle, without any en- 
try upon it; nor was there any reference in the 
record, to the note, or any other thin 
The error affi oned was, that the 9 ren- 
dered two judgements on one_confeffion ;— 
.whereas, by law, he ought not to have render- 
ed any judgement, the ſum BEER, 8 25 his 
Juriſdiclion- Want an az 
It was contended, by Mr. Huntington and 
"Me Spalding, for the plainiiff.in error, that the 


proceedings of the uſtice were manifeſtly erro- 


65 2 puß on very, doh if the writ of error 
el a true ſtating: That the n 
b) 


By Þ O97 bs 
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by putting in a general plea, had admitted eve- 

thing contained in the writ, and could now 
conteſt nothing but the legal concluſion. But 
all averments in the writ being laid aſide, the 
judgements will ſtill appear to be illegal, from 
the face of the record; for they do not refer 
to any particular debt, and could never be 
pleaded in bar of any demand whatever. The 
note is brought up as part of the record on 
which the judgements are founded ; it does not 


compare with either of them ;—it is, therefore, 


not diſcharged or affected by them, but is ſtill 
liable to be put 1n ſuit. 


It was contended by Mr. Halſey and Mr. | 


Peters, for the defendants in error, that no ar- 
guments were applicable to the caſe, but ſuch 
as could fairly be drawn from the face of the 
record itſelf; and no averment in the writ, un- 
ſupported by the record, could lay a foundation 
for reverſal. Here were two complete records 
of two judgements, within the juriſdiction of 
the Juſtice ;. the court, therefore, could not, by 
intendment, ſuppoſe there was but one confeſ- 
ſion, for it would contraditt the record; nor 
could it be ſuppoſed that they were rendered 
without legal foundation, for the record ex- 
preſſed ſufficient ground to found a judgement, 
The ſtatute allowing confeſſions to be taken, is 
in theſe general terms : © That any. Face of 


* the Peace is empowered to take and accept a 


« confeſſion and acknowledgement of any debt, 
from a debtor to his creditor, either upon or 
© without antecedent proceſs, as the parties 


* ſhall agree; which: confeſhon ſhall be made 


* only by the perſon of the debtor himſelf: 
“And on ſuch confeſſion ſo made, the ee 
* ſhall make a record thereof, and thereon 
grant out execution, in due form of law. 


Provided, no ſuch confeſſion ſhall be taken 


U « for 
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« for more than twenty pounds debt. This 
ſtatute preſcribes no particular form of ent 
The note being the only evidence of the de l 
on which the judgements were founded, and 
becoming aà part of the Juſtice's files and re- 
cords, can never ſubjett the debtor to any * 
ture demand for che ſame thing. | 
The judgement reverſed. bg vin 
By Dy ER, PrTx1x and er 

Though the ſtatute preſcribes no form of 
a confeſſion, or entry of a judgement thereon, 
yet the reaſon and nature of the caſe require, 
that judgement upon a confeſſion ſhould expreſs 
the particular debt or duty, about which it is 
converſant, as a debt due by a certain note or 
bond, or to balance book accounts; &c. that 
the judgement may bar a future demand for 
the ſame thing. Here the judgement is not 
predicated upon, nor doth it appear to have re- 
lation to any particular debt or duty, and would 
not be a bar to any demand whatever; it is, 
Aretores, deficient and erroneous. 

As to the other matter alledged in error, 
that the Juſtice took a confethon for 271. and 
thereupon entered two / judgements; though 
ſuch a proceeding would be erroneous, it does 
not appear to have been the caſe. The aver- 
ment is contrary to the * and therefore 


| Wpr admiſſible. - 


Law, Chief Juſtice, and age Shovvan 
diſſenting. —— As the law ating to confeſ- 


ſions is, that a Juſtice may take a confeſſion 


for a debt not exceeding twenty pounds, which 
eonfeſſion the Juſtice is directed to take; and 
there is no direttion requiring the Juſtice, in 
his record, to ſpecify on what account the debt 
originated; we therefore doubt, whether, if 
omitted, it is cauſe of error. At the ſame time, 
we think it is well e that the N 
tho 


County or NEW-Lon box, Seer. Tex. 
ſhould mention in his j 
count it aroſe, as thereby it may be beneficial 
to N ry dilpuie. e d n 


* —— 6g. i 
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Mack againſt Þ PangoNs and Others. 


* RROR from che court 55 common leas. — Aſon-in- 
The ſelect-men of the town. 0 Lyme, holde fer 
brought their 1 wa to the court of commoh the e ſuppore,, 
pleas, ſetting forth=-** That Samuel Bennet, of wary vo 
« ſaid Lyme, by reaſon of age and infirimity, 
« has, become poor, impotent, and unable to 
© maintain himſelf; and that he has no eſtate 
© wherewith it may done: That Elizabeth Mack, 
« of ſaid, Lyme, is the daughter of ſaid Bennet, © 
« and * wile o FL 10 ian Mack ; and that laid | 
| „ae, Mack is poſſeſſed, in ſaid Lyme, of a 
« arge and plentiful eſtate, and is abundantly | 
« able to maintain and ſupport his wite's ſaid. 


f father; and that ſaid Zoſta/ is the only rela- 


HJ >» "x 0 = © e Rr 


— 


ww — 


d tion able to maintain ſaid Samuel; therefore 
h „ praying the court to order and decree, that 
5 «he provide for and ſupport ſaid Samuel, _ X 
L;  agreeably to the. ſtatute in ſuch caſe provid- : 
e ed.“ By Khich ſtatute it is enacted, That - 

« when.and ſo often as it ſhall happen, that 
5 any perſon, e 11 be naturally want- 
U 7 ing of underſtandi ſo as to * 1. 0. 
to provide for. them elves; or by the proyi- 
+ | * dence of God ſhall fall 1 into diſtraction, and 
become non compos mentis; or mall, by age, 
in * ſicknels, or otherwiſe, became poor and im- 


bt potent, and unable to ſupport or provide for 
if « themſelves; and having no eſtate wherewithal 
je, i" they may be ſupported and maintained, then 
ce they, and every. of them, ſhall be © provided 
d WE Uz for, 


ag 
Parſons, 
&c. 


* 


I 


©. 


- cels. 
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« for, taken care of, and ſupported by ſuch of 
« their relations as ſtand in the line or degree 
* of father or mother, grand-father or grand. 
* mother, children or grand-children, if they 
« are of ſufficient ability to do the ſame.” 
The reſpondent demurred; but the court of 
common pleas adjudged, that the facts ſtated 
were ſufficient to warrant a decree; and there. 
upon did decree, that the plaintiff in error 
ſhould ſupport ſaid Samuel, agreeably to the 
prayer of the petition. | 
Two exceptions were taken to this decree. 
1. That the ſtatute extends to natural rela. 


tions only, by force of which a 3 is obli- 


ged to ſupport his relations by-blood (if needy) 
within the degrees mentioned in the Ratate, 
and no others. Lo of eb 
2. That if there is any liability, it is a duty 


of the wife, which is thrown upon the huſband, 


in conſequence 0 marriage; and therefore, 
the wife ought to been joined in the pro- 
a \ YI: 


And the judgement was reverſed. 
By TRE wHoLE Court.——A ſon-in-lay 
is not holden for the parents ſupport within the 
words of the ſtatute; nor is he within the in- 
tent of it, which is merely to enforce the la. 
of nature, or the mutual obligation of ſupport 


between parent and child, reſulting from that 
law, or their natural relation to each other ;— 


and ſo has been the expoſition of the ſtatute of 
England, expreſſed in like terms (2 Strange, 


955, Rex vs. Dempſon.) See Rex vs. Munden, 
24% f . 0 4 * ö 1 


or other poor perſon not able to work, being of a ſuffici- 


+ Note. — The Engliſh ſtatute, 43 Elizabeth, cap. 2. is 
expreſſed in theſe words: That the father and grand- 
father, and the mother and grand - mother, and the chil- 
«« dren of every poor, old, blind, lame or im potent perſon, 


ent 


r ee... 


— wy 


= 
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Strange, 190. + There the ſon-in-law-was ad. 88 
1 4 | a" 1786. 
judged-to be not holden, though he received a === 
good fortune with his wife.” Here none was re- Mack 
7 ACT LR rn ro nr 
o / rhe, - och, = NNN 
f « ent ability, ſhall, at their own charges, relieve, and Gs. 
% maintain every ſuch perſon, in that manner, and 
« according to that rate, as by the Juſtices of the Peace of 
. « that county where ſuch ſufficient perſons dwell, or the 
j greater number of them, at their general quarter ſeſſions, 
0 * all be aſſeſſed. 15 | Kay 75 


Mixox ggainſt Coox.. | 
, HIS was a ſcire farias againſt garn/ſhee; I aproceſs, 
T towhich 2 that rr. pe — 
y man, defencunt in the original ſuit, was not, at bees 
j the time of bringing ſaid ſuit; an abſent or ab- * original 
e, ſconding debtor; but, at that time, and for more 28 | 
chan eight months next preceding, had been a Shall take 
dweller in the town of Norwich, and the plain- agg, 
tiſßs debt ( any) aroſe for boarding and lodg- onthe eie 
W ing ſaid Shearman in his houſe during faid term; N 0 f 
e and that the original writ was never {erved/upon 
. ſaid Shearman in any manner whatever, either 
w by copy or reading; wherefore there was no le- 
i: gal foundation for a judgement in ſaid ſuit. 
at There was a replication, rejoinder and de- 
— murrer thereto; and upon the inſufficiency of 
of W the plea, judgement was for the plaintiff. 
, - By THz, WRHOLE CourT.—Benjamin Shear - 
n, nan, the principal debtor, is deſcribed in the 
1 declaration in the original action, to be an in- 
habitant of the ſtate of Rhode-Iſland; and if 
is he had any reſidence in this ſtate; at the time of 
 W ferving the writ, ſo that he ought, by law; to 
n, have been ſerved with a copy of it, and that was 
ci- omitted, it might have been pleaded in abate- 
Z ment 


| 9 couxrvW o Nzw-Log de, Suer: Trad. 


1786. ment 10 che ation: but che garniſhee cannet 
take advantage of it in this ſuit ; nor can that 
Minor omiſſion any way prejudice him; for he will be 
S indemnified againſt any recovery by ſaid Shear. 
man, to the amount of what ſhall be recovered j 
of him by the plaintiff in this ſuit; and if Shear. Ml 
man has ſuffered for want of le Ace he on- 0 
1 has right apply. for xedeals. 60 


7 3s 19f1 „e 
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Mison againſt Ervinc's Executors. 


HIS was an aftion of book-debt.—The 
caſe, as tated in the pleadings and found [ 
by. the jury, was this: On the 11th day t 
July, A. D. 1782, the »teſtator: convenanted 


| 
t 
{ 
c 
: 


with the plaintiff to ſell him a certain lot of {il | 
land; and in confideration thereof, the plain- 0 
tiff paid the ſum of twelve pounds; and took f 
the following vriting “ Received of 6 
Ephraim Minor, twelve pounds, in part of k 


« my water lot, in the town of New-London, 
« which I have this day ſold him for Jo's — 

« 2001. of which is tobe paid, in mone : 
«the courſe of two months, and the r du 2 
e being 600. to be ſecurad by a mortgage of f 
1 


the premiſes. 
Minor took eee of the land. 
by the conſent: of Erving, who, at the ſame | 
* adviſed him to erett a houſe, and make / 
other improvements upon it, alſuring him, that 
in caſe he ſhould fail to make payment, ſo as 
to acquire a title, he ſhould not lole the * 
terment ſo made. n 
Minor failed to make payment, e to ac- 
quire a title to the land; and an attion of e- 
1 being brought againſt him, he _ | 
m | this 
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this action of book debt, for the labour, mate- 

it Wl rials, &c- laid out and expanded. An. eretting, 
e buildings upon ſaid land. . 
: Theſe fads being pleaded, and found, by the - 
q jury; and a verditt for the plaintiff Mr. Cott 
„moved in arreſt of judgement, aſſigning for 

caule : wr POO 

F 1. That from the faQts diſcloſedi in the plead- 
ings, ik appears, the plaintiff's demand aroſe 
out of a ſpecial contratt, made between him and 
the deceaſed, and committed to writing: That 
if any thing was due to the plaintiff, he ought 
to have brought his ſpecial action, or bill in 
equity, for the caſe ſtated will not Lupport an 


againſt 


Erving's 
Executors. 


action on book. 
q 2. That the iſſue put to the jury is rotally | 
if immaterial and improper. 


By THz Count,—lf the betterments made 
by the plaintiff on the defendants land, were 
done for his benefit, and at his requeſt (as the 
jury have found) he thereby became liable to 
Wl and charged; and an account thereof might 
if 10 charged on book, and a recovery hadi in this 
aktion. 


cation, that the betterments were made by the 
Freenet of the deceaſed (whereby he l 
| indebted to theplaintiff) was e and that 
part of the iſſue being found, entitles the plain: 

L uff to a recover. 


' As. to the iffue being ante lte lo. 


e Note. Chief pos Law, excuſe hinſ . | 
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Pans againſt Mono. 


_CTION qui tam, for bu lary The * 
fendant Headed to the urlldlction, that 
the ation, being a private * demanding 


Two jndge- 
ments rene 
dere d n 
ſu it s of a 
like kind, 
ard de pend- 
ing on fimi- 
lar princi- 
pl: s, may be 
oined i in the 
ame writ of 
error. 
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damages for a ſuppoſed theft, ought to have 
been brought up before the court of common 


pleas, and not to the ſuperior court en the 
court wanted * 1 mann 


* 


7 


ie 1 ” 1 
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1 againſt Lites: 
BANE from the court of common pleas, 


on two ſeparate judgements, ———4nne 
Lillie, being, executrix of Th heophilus Lillie, de- 
ceaſed, brought two ſeveral actions to the court 
of common pleas, againſt Powers, on promil- 
ſory notes given to the deceaſed. Powers filed 
his motion, ſtating, that early in che year 1775, 
at the commencement of hoſtilities between the 
king of Great-Britain and the United States, 
the ſaid Theophilus joined: the Britiſh troops, 
and remained with them until the time of his 
death: That in May, 1775, the faid Powers 
procured a ſufficient 1 money to diſcharge 
ſaid notes, and repaired to Ale, od of Boſton 
for that purpoſe, but could not gain 7 ro to 
ſaid Lillie: That he returned, and kept. the 


money by him, till April, 1 76, when e again 


went to Boſton, and was informed, that.” Lillie 
had embarked with the Britiſh, forces, at the 
evacuation of the town, and had left no agent 
or attorney to whom the money could be paid 
or tendered. Therefore moved the court e- 
quitably to conſider and determine the caſe, 
according to the ſtatute in fuch caſe provided. 
By which ſtatute it is enacted “ That in 
« eyery ſuit or proſecution that ſhall or may be 
«*commenced. by any perfon or perſons that 


8 * have a 1 or remained wich the enemy, 
| by again 


5 4 . 4 LE 78 * 14 * 4.1 e. 
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« againft any: perſon or perſons ho have re- 
« mained without the power of the enemy, it 


« ſhall and may be lawful for the court in which 


* ſuch ſuit thall be commenced or ,profecuted; 
and ſaid court is hereby authoriſed, on motion 
« of the defendant, or bis attorney, to try and 
« determine ſaid cauſe. or matter in controverß, 
e according to the rules of equity, or appoint 
« three referees, at the option of court, to try 
« the matters in controverſy; and the defen- 
« dant ſhall, and hereby is allowed, to plead 
* before ſuch court, or referees, any fpecial 
matter, relative either to principal or inte- 


* reſt. And if it ſhall appear to faid court or 
« referees, that the ſpecial matter alledged and 


© proved by the 'defendant, is of ſuch a nature, 


that in equity and good conſcience, abate- 


ment either from the principal or intereſt of 
“any ſum or ſums, due by ſuch defendant or 
« defendants, ought to be made: That on re- 
port of the referees, or finding of the court, 
ſuch court is authoriſed and empowered, as a 
court of chancery, toi make ſuch order and 
* decree thereon, as in zuſtice and equity fuch 


* court ſhall: find equitable, both in relation to 


debt and coſts of ſuit.” A 
The court of common pleas went into an en- 
quiry, agreeably to the ſtatute.— To witneſſes 
teſtiſied to the facts ſtated in the motion, - whoſe 
depoſitions were ſtated at large in the vrit of er. 
ror; and the court rendered judgement for the 
principal ſum only, contained in the notes. 
The errors complained of, | were; that the 
court of common pleas adjudged they were not 
authoriſed and warrauted by the ſtatute law re- 
lied on, to make any larger ſdeduction from the 


plaintiff's demand than the intereſt of the debt; 


whereas, by virtue of the ſtatute, ſaid court was 
enabled to dedutt not only intereſt, but princi- 
pal, according to the equity of the caſe. 

W. 7505 Mr. 


3 | 
1786. 


Powers 


Tate 
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1786. Mr. Coit and Mr. Spalding, for the defendant 
=== in error, pleaded in abatement, that the writ 
Powers being brought on two ſeveral and independent 
again judgements, having no connection with each 
Lille, Other, was not ſuſtainable.  _ 
They contended—That but one judgement 
can be conſidered in one writ of error: — This 
principle is fairly infered from the general doc. 
trine on the ſubjett, that a judgement cannot be 
reverſed in part only. The ſeparate judgements 
may admit of ſeparate defences, which would 
create confuſion, were they to be brought up 

and conſidered in one wWrit. 
In ſupport of the writ, it was ſaid, by Mr. 
Babccck and Mr. Brainard— That it had been 
adjudged by this court, that two promiſſory 
notes might be joined in one ſuit, where they 
were ſo ſimilar as not to change the nature of 
the action: Therefore, two judgements may be 
joined in the ſame writ of error, they being ren- 
dered on ſimilar fuits, and founded on the ſame 
principles. In the preſent caſe, the ſame pro- 
ceſs would have been uſed, to bring the validity 
of each judgement in queſtion. N 
The court eſtabliſhed the writ; and in null 
eſt erratum being then pleaded, the judgements 

of the court of common pleas was affirmed. 

BV Tux Couxr. No error appears from 
the face of the proceedings. The court of com- 
mon pleas were authoriſed by the ſtatute, in 
caſe it appeared to them that the plaintiff in the 
adtions had refided within the enemy's lines in 
the courſe of the late war, to take up the notes 
in equity, and make ſuch defalcations from the 
intereſt or principal as the circumſtance of the 
caſe, in their judgement, ſhould require: And 
it appears by computation, that they did make 
2 defalcation to the amount of the intereſt ; and 


it doth not appear, that the circumſtances of or 
| 5 | * caſe 
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caſe required a further defalcation in equity to 
be made; for it doth not appear what the parti- 
cular circumſtances were. The ftating there 
made by the defendant in his plea, was denied 
by the plaintiff; and this court cannot go out of 
the proceedings to enquire after facts; nor doth 
a recital of certain depoſitions, ſaid to have been 
read in the caſe, enable this court to determine 
how the facts and circumſtances were, upon the 
e e 


Note. — Chief Juſtice Law excuſed himſelf 


from Judging in this caſe, one of the parties being 
his tenang.,*) 5 5-164 by 3 gans | 


© SnoLEs againſt STODDARD. 
OTION was made in court for a new 
trial, and it was ſaid by one of the 
Judges, that if the motion be made, and re- 
duced to writing the ſame term the firſt trial 
is had, it is ſufficient notice to hold the adverſe 
party to appear and anſwer: But the motion 
was continued to next term, that notice might 


be given; and the court refuſed to ſtay exes - 


cution in the mean time. 


— 


Munroxn againſt AER. 


HIS was an action of account, for two 
hundred pounds, lawful money, in ſpecie, 

and two hundred pounds, ſterling money, in 
bills of exchange; which (it was ſaid) the de- 
fendant received of the plaintiff at New-York, 
18 hand of Jacob Goodwin, to bring to the 
plaintiff at Norwich, and render bis account. 
| W2 Alter 


* 


Actionhnof 


aecount will - - 


lie in every 
caſe wh.re 2 
perſon has 
receiyed 
money to 
the uſe of 
another, eſ- 
_ if it 
of a chi d 
perion to de 
de livered 
over, 
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2 . Aker a verdict. for the plaintiff, Mr. Halſ: 


moved in arreſt of judgement, far the inſulk. | 
Mumford ciency. of the declaration, Te 41 3s 
e The exception taken was, that account would 
ere not lie for a ſum certain—tfor a ſum of money 
received only for the purpoſe of conveyance, 
as in the preſent caſe ; but that aſſumpſit is the 
Proper attion, [ies 1] But, RECON. f 
By, THE WHOLE, COURT,,——The ation of 
account will lie in.every caſe where a, perſon 
has received money to the uſe of another, eſ- 
pecially if it be received of a third perſon to be 
delivered over: And although aſſumpſit may be 
brought, action of account is the maſt favour, 
able for the defendant. 


1 
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"= mw. Ms A = el 


23S SC * 


#. 
5 4 \ ; - . 


"2 


— — As e ud. me — A... 


Wrruonk againſt WoobnpRitDGE. 
Motos for ks pt." was an aſſumpſit, in which the plain. 
auducorzin 1 tiff declared, that the defendant received 
on be olf him ſundry articles of merchandize, which 
groundthat he promiſed to diſpoſe of tothe uſe of the plain- 
Rantially tiff, and account with the plaintiff therefor when 
an aQion of requeſted: That the defendant had diſpoſed of 
over ruled the articles, but refuſed to account. 
by che court. The general iſſue was pleaded, and a verdid 
for the plaintiff. 2 1 6% 
Mr. R. Grifwold, for the deſendant, moved | 


in arreſt of judgement ;— 


: 


«a4 -* _-< x. = Ao» _ /©/ 


1. For the inſufficiency of the declaration: | 

2. That the iſſue joined is iramaterial : 

3. That the 1822 finally determines the 
damages in the action, which is in ſubſtance an 
atiion of account, and the party is deprived of 
a hearing before the auditors, But, 15 


- | 


Hy, © ww Ge 6 


— > 
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The declara- 


By THE WHOLE Court. 
tion ſtates, that' the defendant received certain 


4786. 


165 


RATE 


goods of the plaintiff to ſell for his uſe, and ac- wetmore 


count; and in conſideration thereof promifed: 


to ſell them for the- plaintiffs uſe, and to ae- 
count with him; which he has failed to do, to- 
the plaintiff's damage, &c. The defendant bas 


taken iſſue on the promiſe; which put the whole 
declaration on proof, and the iſſue is found a- 


gainſt him.— He cannot therefore now ſay the 
iſſue is immaterial, nor avail himſelf of any in- 
formality or ſurpluſſage in the declaration. 
Whether the defendant might have taken iſſue 


again/t 
Wood- 
bridge 


in a different manner; whether it would haye Bikes 


been ſufficient for him to have plead that he 
was not receiver (as: his counſel contended) and 
thereby, in caſe the iſſue had been found againſt 
him, have let himſelf in to account on his oath, 


according to the proviſion of the ſtatute, is not 


The motion in ar- 


neceſſary to determine. 
reſt is therefore infufficient. 

The defendant's counſel then made a written 
motion for the appointment of auditors, on the 
ground that the action was ſubſtantially an ac- 
tion of account, and that the plaintiff ſhould 
not, by changing his action, depriye the defen- 
dang of his legal right to diſcloſe on oath the 


diſpoſition of the” plaintifFs property, and to 


ew that he was not in arrear. 


But the motion was over-ruled by the court, . 
on the ground that there, was a promiſe to ac- 
count, and the plaintiff had his election to bring 


* 


aſſumpſit or account. 
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Rziiows againſt Willians and GAL Tur. 


Itis good Hs was an action of trover, in which the- 

cauſe for a 

challenge, | by Tre X 

thara juror WAS found for the plaintiff, becauſe one of the 
I - . 1 4 | 0 5 8 

nelledwss jurors who tried the cauſe, alſo ſat upon the 


Shen de trial of the ſame cauſe before the lower court. 
cauſe was ——Buy pet" 4 8 


tried in the . | "I. 
Jower court, B 1 HE WH OL E Cov R OT Though the ©Xx. 
but not ſuſfi- ception to the juror would have been good up- 


cient ue On a challenge, it is now too late. The party 
judgemen having waved it then, though information of 
Alter varia. the fact was before him from the copies, he 

ſhall not take advantage of it afterwards to ſet 


aſide the verdi; It does not diſqualify a ju- 


ror that he has once before tried the cauſe, 
if the parties, notwithſtanding, agree to. him; 
which they implicitly do, unleſs they challenge 
him. 2 f N 3 45 om 8 


1 
4 


| -, a 8 1 | 
| HuNTINGTON' agammſt CHAMPLIN. | 


| RROR from the court of common 'pleas. 
—.— Huntington brought his action againſt 
be a wines Champlin, on a promiſſory note. Iſſue was 
to prove ei-: "= 
ther the pay- joined on the plea of full payment. On the 
mentor ze- trial-of the caſe, one Thomas Adams was produ- 
„ ?ceed as a witneſs, by the defendant, to prove the 
payment—He teſtified, that ſome time before 
the inſtitution of this ſuit, he drew an order 
upon the plaintiff, in favour of ſaid Champlzn, to 
the amount of the debt contained in the note. 
That the order was preſented to Huntington, 


and by him accepted in payment. 
112 3 4 There 


The drawer 


defendant moved in arreſt, after a verdict 


erregen © 


oy 
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There was no other evidence offered; and 
the plaintiff objetted to the admiſſion of this 
witnels, ſuppoling him directly intereſted to 
prove the acceptance of his own order, and a- 
void a ſuit from Champlin on the proteſt.— But, 
by the court of common pleas, the objettion 
was over-ruled, the witneſs admitted, and Judg- 
ment rendered. for the defendant. - 

The plaintiff filed his bill of exceptions, and 
the judgement. was reverſed. 

By DyER, PiTx1xand We aw bn. Judges 
The drawer of a bill or order, cannot be a 
witneſs to the acceptance of it, becauſe he hath 
an intereſt. If it is accepted and paid, he there- 
by recovers his effects out of the hands of the 
payor, or obtains a credit. from him; and at 
the ſame time diſcharges himſelf of a debt or 
duty to the payor, or charges him in debt: — 
And if it is not accepted, and it be drawn, as is 
cuſtomary, for a valuable conſideration, the 
drawer, beſides the loſs of credit, becomes im- 
mediately liable for the payment of it himſelf. 
In either caſe the drawer's intereſt is apparent. 
That, in which it is the leaſt concerned, is in 
the transfering a debt due to him from one 
perſon to another; but his own oath cannot be 
ſufficient for this. Further, as the acceptance 
of a bill, though mot paid, binds the acceptor, 
and an action lies againſt him for the holder; 


it is only for the. drawer to paſs his bills, as ac- 


cepted for payment, and {wear to the accep- 
tance. when called, it this is admiſſible for proof; 
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— 


Hondnge 


and he may force a credit from any one he ſees 


fit to draw upon, and to any amount—which 
would open a very dangerous door. The 


drawer, therefore, of a bill or order, cannot 


be a witneſs to prove either the payment of it, 

or the acceptance for payment; and the wit- 

neſs adduced in the court of eemmon. pleas, to 
prove 


County or New-LoxnDON, SEPT. Dan, 
prove the acceptance and payment of the or. 
der in the preſent caſe, was inadmiſſible, being 
the drawer of it, unleſs there were ſome ſpe. 
cial circumſtances in the caſe to take it out of 

the reaſon of the common rule; but none ſuch 

are ſtated, nor are we to preſume them, 'be. 
cauſe then the bill of exceptions doth not con. 
tain a full and fair ſtating of the cafe.” 

Fudge SHERMAN, diſſenting. Ae doch n not 
appear to me, that the judgement complainel 
of is erroneous.— A bill of exceptions was firl 
iotroduced in England by the ſtatute of Wet. 
minfter. Tt has very lately been adopted here, 
without any ſtatute to authoriſe and tegulate i, 
on the ſuppoſed reaſon of the caſe. Within 
the compaſs of my knowledge, there has not 
occurred more than two or three inſtances of 
writs of error being brought on bills of excep- 
tions. I ſhall not queſtion the validity of the 

proflce, it having been heretofore- admitted; 
ut only obſerve, that the party who takes the 
exceptions, muſt be preſumed to ſtate them as 
ſtrongly in his own favour as circumſtances 
will admit; therefore, every intendment which 
can fairly be made conſiſtent with his ſtating, 
ſhould be in ſupport of the judgement; as the 
court before whom the trial was, muſt be ſup- 
poſed to be fully acquainted with ya che cit. 
cumſtances. e es N 
In this eaſe; the witneſs reſtiitd, that he 
drew an order on the plaintiff, in favonr'of the 
defendant, for the ſum of the note on which, 
_ (being 7 J. 145. 5d.) which the plaintiff ac- 
d in fariefaRion of the note. He does not 
40 whether che order was drawn for value re- 
ceived or not; ſuppoſe it was for value re- 
ceived, the non-acceptance of it would ſubjett 
the witneſs to repay the ſame to the defendant. 
If it was not accepted; he became liable to pay 
57 45 it 
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r- it to the other: Therefore, the whole amount 86. 
ns of the intereſt of the witneſs in the caſe, was. === _ 
e. WM to have his election which party he ſhould be Haating- 
of accountable to for that ſmall ſum; for he cer e 
ch MW tainly muſt, be accountable to the one or the . 
e- other; but if the order was not for value re- 
n. ceived, and was not accepted, he would not be 
| chargeable to either. There is nothing ſtated 
ot as to the ability or inability of the witneſs, oer 
ed either of the parties, to make payment. Sy 
lt It is a- general rule of the common law, that 
f. no perſon ſhall be a witneſs in favour of his 
re, W own intereſt; but when he teſtifies againſt his 
it, MW intereſt, he is the ſtrongeſt evidence: Yet, from 
un the neceſſity and eircumſtances - of ſome parti- 
10t MW cular caſes, and to prevent a failure of juſtice, 
of MW intereſted witneſſes are admitted by the com- 
a mon law as well as by ſeveral ſtatutes; as in 
the prolecutions qui tam for theft, the proſecutor is 
d: admitted in his on caſe, as to the loſs and pro- 
the MW perty of the goods: But in ſuch caſes (it is ſaid 
ain the books of the law) no general rule can be 
ces laid down, but every caſe, reſts upon its own 
ich Pony circumſtances, whether the intereſt 
e of that nature, or ſo conſiderable, as by pre- 
he MW ſumption to produce partiality in the witneſs ; 
1p. MW therefore, the admiſſion of a witneſs in ſuch 
ir. caſes ſettles no rule for the admiſſion in other 
X caſes, in ſome reſpełts ſimilar, where in other 
he WM reſpeRts, 'circumſtances may be different: So 
the admitting the witneſs to teſtify in the prefent. 
ch, caſe, on a ſmall order negociated among neigh- 
c- bours, would be no authority for admitting the . 
not drawer of a foreign bill of exchange to teſtify - 
re- to the acceptance of it, where the non-accep- 
re- tance might ſubject him to large damages and 
ett intereſt. In further illuſtration and confirma- 
nt. tion. of theſe principles, ſee the following caſes 
bay in Strange's Reports —Bronſon vs. Avery, 30) — = 


1 * Martin 


A 


* 
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786. Marlin vs. Horrel, 647—Lockhart vs. Gorham, 
=== g;5—Hawkhins vs. Perkins, 406—Batl vs. Boſt. 
Hunting- wick, 5975—MNorcot vs. Orcot, 650—Lewis vs, 
ton Fog, 944—Rex vs. Robbins, 1069. 

Champlin Caſes where witneſſes teſtified againſt- their 
_ * intereſt—See Strange, 480, Atwood vs. Den 
Cowper, 70, 71, Butler vs. Cook—2 Lord Ray. 

mond, 1008. 8 by 


Note.—The Chief Juſtice; Law; excuſed him. 


| felf from judging in this caſe, one of the parties 
being his tenant. _ ej WY {ith 


1 


Cu Auro againſt MuMFroRD and Others. 
| A LIED on promiſſory note, firſt brought 
before the city court in Norwich, and 
came to this court by appeal. Me glean 
The declaration avers—*® That the defen- 
* dants were merchants in company, by the 
* name and firm of Mumford and Rodman, and 
made contracts, and ſigned themſelves by 
_ * that name: That on the goth day of june, 
© 1786, the defendants, by a certain writing 
or note, under the hand of Daniel Rodman, 
 « figning for himſelf and the other defendants, 
* by ſaid name of Mumford and Rodman, pro- 
* miſed, &c.” eee . 
The defendants pleaded in abatement, that 
the note on which, &c. is dated, and was in fat 
made, ſigned, executed and delivered to the 
plaintiff, at New- London, without the limits 
and juriſdiftion of the city of Norwich. 
2. That before the inſtitution of ſaid ſuit, 
the debt contained in ſaid note was attached by 
writ of foreign attachment, in favour of Joo 
3 EY e Clark, 
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Clark, of the eity of London, in the kingdom Fre 
of Great-Britain, againſt the plaintiff, Geary, === 


and others, and 1s holden to reſpond the judge- Champion 


ment that ſhall or may be rendered on ſaid ſuit, agar, | 
which is ſtill pending. * * „ 


The plaintiff replied— That, although the 
note was dated in the city of New-London, 
yet it was delivered in the city of Norwich; and 

that Thomas Mumford, Eſq. one of the obligors, 
was, at the time of the contract, and ſtill is, an 
inhabitant of the city of N orwich; and there- 
fore the city court hath right to hold plea mere- 
of. bh ITS 

2. The writ of foreign attachment, in fie 
of ſaid Clark, vas ſerved upon the defendants, 
on the 10th day of June, 1786 : That ſaid note 
was. given to the plaintiff, in diſcharge of a 
debt due to the plaintiff, from Ebenezer Froſt, 

more than ten days after the ſervice of ſaid 
Clark's writ was completed: That it was not a - 
debt due from the defendants to the plaintiff, . 
at the time of the ſervice of ſaid Clark” -yrit, . 
and therefore not attached thereby. ö 

The defendants rejoĩned That the note was 
given in diſcharge of a book- debt, due from 
the defendants to the plaintiff, long before ſaid 
writ of foreign attachment was ſerved, and for - 
no other conſideration ; and concluded by tra- 
verſin vl the Teplication—on which iſſue was 
joine 
A verdict was found for: the plaintiff, and 
Mr. R. Griſwold moved in arreſt of judgement, 
for the inſufficiency of the declaration; anßd 
that the ſue joined is immaterial, and a depar- 
ture from the declaration. 

He contended—That the declaration ſtates, 
that Daniel Rodman, one of the defendants, 
* the note, and alledges an expreſs pro- 

miſe" by the other _ nts; but that the 


premiſe 


4 


172 CounTty or NW-Lox bon, Seer. TEAM. 


« 17G. promiſo or liability of, the other defendants (if 
=== any) can be no more than an implied promiſe, 
Champion or promiſe ariſing in law; and ſo ought the de- 

5 claration to have been. The note declared 

Momiord, upon is not alledged to have been executed by 
&c. 
N more than one of the defendants, or that the 
others were privy to it; therefore, it is not the 
aft of the other defendants, and they cannot be 
obliged by it. 
2. The iſſue joined does not determine the 
merits of the cauſe : It is only whether the note 
was delivered within the city of Norwich, and 
| whether the conſideration exiſted as a debt from 
the defendants to the plaintiff, at the time of 
the ſervice of the writ of foreign attachment— 
both of which are immaterial facts. 
; But the motion was over-ruled: For, 

By Tux CounT.—The declaration, though 
looſe and informal, hath ſubſtance ſufficient, 
after verdict, to found a judgement upon. — 
There 1s a note recited; and an,kverment, that 
the defendants were. holden thereby for the 
performance of the undertaking herein expreſ- 
ſed—of which they failed. It * objected, in- 
deed, to the note, that it was — b only 
one A the defendants, and 9 not 
akt, or binding on both: But a note, 3 | 
by one joint trader, in his own name, and that 
of his partner, or by the firm of the company, 
in the courſe of their buſineſs, as in this caſe, 
is good againſt both, according to the cuſtom of 

- __ merchants, and purſuant to the implied power 
: he hath from the nature of the caſe, to contract 
for and bind the company; and ſo the point 
hath been twice recently adjudged—Barlow vs. 
Ante. 145. Helmes and others and Storer vs. Hinlley- 
4 ,s to the iſſue not being material, it has ne- 
ated all the matter pleaded in abatement nor 
is it a departure from the declaration, enn it 
as 


” 
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has well aſcertained what was there left doubt- 86. 
ful, via. That the cauſe. of action aroſe infrg e. 


juriſdictionem eurig. 4+, Champion 
| | | N againſt 
q Mum ford, 
&c. 
| / 


# 
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Snow, &e. 


againft 
Antrim. 


CounTy or Win Daa, NovsMaERA Tzhn, 


Snow and Otlers againſt AnTaSIM, 
HE defendant, in this caſe, was under the 
care of a conſervator.—His counſel, the 
laſt term, pleaded in abatement, that the con. 
ſervator was not notified of the ſuit. The court 
refuſed to abate the proceſs; but ordered the 
action continued, that the conſervator might 


be notified. The plaintiffs took out a citation 


- proceſs. 


for that purpoſe, but through miſtake it was 
not ſerved but a few days before the ſeſſion of 
court. | 

Mr. Dixon now moved, that the action might 
be-eraſed from the docket, becauſe the conſer- 
vator had not been legally notified of the ſuit, 
agreeably to the order of court laſt term. 

Mr. Chandler objected, that the law does not 
require the ſame time to be obſerved in the 
ſervice of ſuch citation, as in caſe of original. 


By THE Cour. This caſe is different 
from an original proceſs. The action is well 


in court, and ought not to be diſcontinued. — 


If the conſervator has had reaſonable notice, 
it is all the law requires; —if the notice has 
been too ſhort for him to be fully prepared for 
trial, the court will grant longer delay for him 
to make further preparation. | 


Er 
HAMLINX again Fircn. 


T Els was an action upon a joint and ſeve- 
ral obligation, given by the defendant 


and one William Campbell. —On trial of the 


cauſe, witneſſes were offered, to prove what 


.CounTY or WIV Duan, Nov: Tex. 


Campbell, the other obligor, not joined in he 
ſuit, though equal in intereſt; had ſaid againſt 
himſelf, reſpetting the caſe, fince the on. 

tion was given. But, 
Bu rn Cour. It is not admiſſible— 
Agreeably to the later reſolutions, an intereſted 

ſon may, if he pleaſe, be let in to teſtify a- 

gainft his intereſt; but the hearſay or confeſ- 
lion of no perſon can be admitted, unleſs he be 


a party to the ſuit.—2 Barns, 436, Nenn. 
vs. n Et 


CrarPtL and Others againſt BREWSTI IX. 
CTION of diſſeizen.— The general iſſue Seeg an 
being pleaded, was joined to the court. ton en 
The caſe was Caleb Cha pel died the 14th L 
of March, 1733, and his laſt mill, among other v rr. 
things, contained the following deviſe of the This a9, 
land 1n 8 viz.—“ The remaining part tate io-rhe 
* of ſaid farm, I give and bequeath to my well vie. 
* beloved ſon Noak, and his male heirs forever; 
* ſothat it may remain in the name of the Chap- 
* pels forever. ”.—Nogh, the deviſee, had three 
ſons, viz. Noah, Andrew; and Simeon, and died 
inteſtate: Thoſe three ſons conveyed their ſe- 
veral rights to gu Chappel, and his hears, 
with - covenants: of feizin and warrantee 
aua conveyed to his daughter Abigail, wife- 
of Ichabod Boſworth ;—on the goth of Decem- 
ber, 1773, Boſworth and his wife conveyed to 
the delendang. Andreu Chappel died with- 
— iſſue; Simeon is ſtill living. Mal Chap- 
pel, the 2d, died, leaving two ſons, Noah and f 
Amaziah, the preſent ** who claim the 


ſexzin 


% 


* 


176 


DO 
&c. 
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Brewſter. 
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ſeizin and poſſeſſion» of twenty-one acres, par- 
cel of the land deviſed as aforeſaid. 

Mr. Larrabee and Mr. Biſſel, for the plain- 
tiffs, contended—That the deviſe created an 
eſtate in fee- tail to male general; and that nei. 
ther of the donees in tail have right to aliene 


longer than for his own life: That the late ſta. 


tute of this ſtate, reſpecting limited eftates,* 
cannot have a retroſpective view; it can only 
operate in futuro. All eſtates heretofore 


created, muſt continue to exiſt according to the 


condition annexed, or the will of the donor; 
and therefore not affected by the ſtatute.— En- 


tailments were: admitted by the common law 


of England antecedent to the ſtatute de donis, 
and have taken place in this ſtate before our 


late ſtatute, as part - of the: common-law of "the 
| land. | 


It was contended, by Mr. Huntington and 


Mr. Tiſdale, for the GefendinesThas if the eſ- 


* + 


tate deviſed be an eſtate tail, it cannot be li- 


mited any further than to the heir of the firſt 


. donee ; for the late ſtatute is not an alteration 


of the common law of this ſtate, but is merely 
in confirmation of it; and therefore has the 
ſame operation upon entailments created before 
as after. The eſtate in queſtion, then, is well 


5 conveyed to the defendant. 


That the doctrine of fee-ſimple conditional 
and fee-{imple abſolute, as they were antiently 
held in England, and entailments, by virtue of 


| ths Hatute de donis, could never have any force 


Dai ty 1 in 


. By the 19 referred: to, it is pins ro et; That no 
te eſtate, either in fee- ſimple, fee-tail, or any leſſer eſtate, 


e ſhall be given by deed or will to any perſon or perſons, 


«« but ſuch as are ig being, or to the immediate iſſue, or 
« deſcendants of ike are in being at the time of mak- 
ing ſuch deed or will: And that all eſtates given in tail, 
re mal be and remain an abſolute eſtate in W aro to 


93 ' the iſſue of the firſt donee in tail.“ 


— — my _ a A wit ah 
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in this ſtate, being oppoſed to the nature of 75 
our tenures, and againſt the reaſon and policy e 
of our law.—2 Blackſtone's Com. 110 118.— 1 
2 Bacon's Abrid. 79, 

That eſtates tail are Aveys, deſcendable, bus gan 
confined to a particular line of deſcent, Which 
is not the preſent caſe; but the eſtate deviſed is 

to all the male heirs of the name of Chappel; 
therefore it cannot be made to take effect i 

the latitude here contended: And that eſtates 

tail are always divided from the fee-ſimple, and 
there always is a reverſion, until the particular 
eſtate is united with the reverſion, and ſo again 
becomes a fee ſimple: But there is no reverſion 

or remainder in this caſe, the whole eſtate con- 
tinues entire, and carries the fee- ſimple with it; 
therefore, this ãs not that kind of eſtate, which, 


even by the Britiſh law, would be unalicnable. | 


1 Bacon's Abrid. 400. 
Judgement was for the defendant h the wade 


Court. 


4 } 


SrERNE againſt SyALDING. 


HIS was an aQion of debt, on a judgement Aion of 

rendered in the ſtate of New-Hampſfire. . 

The plea was— That the original writ was may de 
commenced by writ of attachment, and was berg chere 
ſerved the perſonal eſtate of the defen- is 2 former 
dant, ſufficient to ſatisfy the demand: That the — Aaged. 
eſtate attached had, at all times, been ready, and *oughre= 
might have been taken by the plaintiff's execu- eff inventi 
tion, in the ſtate of New-Hampſhire; but that — 
he had negletted to levy, 1 


This was peeing and iſue joined to the 
Y "1 The 


| court. 
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The caſe, from the evidence, appeared to 
be That the- property attached was principally 
in the hands of the defendant's children, and 
by them claimed, and in part diſpoſed of. The 
execution was delivered to an officer, for the 
purpoſe of being levied; but he could not find 
ſufficient eſtate to ſatisfy the execution, Which 
to him appeared unincumbered. The defen- 
dant had removed into this ſtate, · and the offi 
cer delivered the execution back to the plain. 
tiff, without making any return or. endorſe- 
Mr. Larrabee," for- the defendant. ——The 
law will not allow aftions to be multiplied where 
a remedy can be otherwiſe obtained. In this 
caſe there was a judgement rendered, and ex- 
ecution iſſued; but it does not appear that 
judgement could not have been inked within 
the juriſdiction where it was rendered. There 
has been no: official return of the execution; 
therefore the preſumption is ſtrongly againſt 


the plaintiff. But admitting the defendant had 


not ſufficient property in the ſtate of New- 


Hampſhire to ſatisfy the judgement, it ought 
to appear by an official return of non et inven- 


us, before an action of this kind can be ſup- 
ported; otherwiſe, judgement may be render- 
ad upon judgement, and no ſatisfattion fought, 


till the debtor's whole eſtate is ſwallowed up 
in coſt. This kind-of action is founded on the 


record of a former judgement; it ought, there- 
fore, to. appear from the record, not only that 
judgement hath been obtained, but alſo, that 

legal ſteps have been purſued to obtain ſatis- 
faktion; which is not the preſent caſe. 


MI. Chandler, for the plaintiff. When a 


judgement has been legally rendered, it be- 
comes the higheſt evidence of a debt; and ſo 
long as it remains unſatisfied, the creditor has. 
CONE Oe ahhh 


— 
» 
8 4 


an indiſputable claim on the debtor. As this 


is an iſſue joined to the court, I ſhall take up === 


the law as well as the fact: Whenever it ſo hap- 
pens, that there 1s an inconyenience in obtain- 
ing ſatisfaction of a judgement in the ordinary 
way, and this action will afford a remedy, it is 
undoubtedly ſuſtainable. A variety of caſes 
may be ſuppoſed to illuſtrate this principle; 
and it is clearly conſonant to the general poli- 
cy of law: This point being eſtabliſhed, there 
can be no difficulty. The debtor has become 
an inhabitant of another ſtate, the debt ſtill ex- 


Sterne 


_ again 
SElatks. 


iſts againſt him, and execution on the judgement - 
cannot extend to him. The officer was not 


bound to run any hazard reſpefting the eſtate 
left behind, as it appeared to be diſputable>; 


nor can there be any neceſſity for a return of 


nan eſt inventus, where the creditor agrees to 
take back the execution: The return would 
be pnly for the ſecurity of the officer againſt 
the creditor: the debtor is not affected by it. 

As to the facts proved there appears to have 
been uncertainty, both in regard to the right of 
the property, and the quantity left behind 
The creditor, then, is certainly excuſable for 


not levying his execution, and might well eledt 


his more ſure remedy againſt the body of the 


debtor, or other property, which could not be 


reached by that execution. 


Iudgement was for the plaintiff, .. bo 1 


— 


nen againſt Dixon. 3 . 

1 A GTION of debt on the ſtatute againſt im- 
, porting goods into this ſtate, without pay- 

ing the duties. | Min) 


After a verdi& was found for the defendant, 
a queſtion aroſe, whether the jury could be le- 


Y 2 | gally 


A&ion of 

de bt on 

penal ſta ute 
1s 4 civil ac- 
tion, aud the 
juty may be 
returned to 4 
ſecond con- 
ſide tation. 


1 


—— — —— — 
1 
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gally returned to a ſecond conſideration; the 
action being founded on a penal ſtatute. But, 

By THE Countr.,——This is an action of 
debt, although the public is entitled to part of 
the recovery: It is treated wholly as a civil ac. 


tion, and came up here by appeal, which jt 


could not, had it been a criminal proſecution; 
therefore, the jury may be returned to a ſecond 
conſideration. 5 | 


GiLtBzRT-againfl Rider. 


| . IS was an action of treſpaſs, for falſe im- 


priſonment.— The general iſſue pleaded. 
The caſe was this— The plaintiff was an in- 
habitant of Mansfield, in the county of Wind- 
ham; the defendant was an inhabitant, and 
conſtable, _ of Willington, in- the county of 
Hartford: He had in his hands a writ of exe- 
cution, againſt the plaintiff and one Marcy 
(who was alſo an inhabitant of Willington) for 
twenty-three ſhillings, debt and coſt. The ex- 


_ ecution was ſigned. by th mag of the Peace, 


and directed to the conſtables of Willington 
and Mansfield. Gilbert being at Willington, 
the defendant levied the execution on his body; 
he then tendered to the officer what property he 
poſſeſſed in Willington, which appeared to be 
probably about the value of the debt; but it 
was rejected by Rider, as being inſufficient.— 
Gilbert then propoſed to go quietly to Hart- 
ford.goal, if he might be itted to paſs in 


the-poſt road, which led through part of the 


county of Windham, within half a. mile of his 


own houſe, and was four miles ſhorter than any 


other 


© 
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other rout : The defendant ſuppoſed he had no 
right to take him out of the county of Hart- 
ford ; therefore refuſed: to travel the poſt road, 
Gilbert peremptorily refuſed to go any other 
way ; his obſtinacy obliged the „Reer to bind 


him, and compel him to go by force: he uſed 
no greater force than was neceſſary. 

Mx. Larrabee, for the plaintiff, made three 
points :— 

1. That the execution could not legally be 
levied on the body of Gilbert in the town of 
Willington : That the pr ty of the debtor 
may be taken wherever 1t On und; but the 
perſon is liable only in the town where he re- 


{ides. The law requires the officer firſt to re- 


pair to the debtor's. place of abode, and there 
to demand ſatisfaction of the execution: This 


could not be done in the preſent caſe; for the 
debtor lived without the juriſdigion of. the offi 

cer, —The execution was well directed to the 
defendant, for the purpoſe of taking the other 
debtor, Marcy, but did not empower bim to 
take the body-of the plaintiff * the 


arreſt was illegal. 


2. That the officer deviated from hit duty "= 


in not going the ſhorteſt rout. to goal. 


3, That the tender of property Aiſcharged { 
the body, and the defendant vas a ara, for - 


the ſubſe equent detention. 
Mr. Swift, for the defendant; conended— 
That the Juſtice had power to direct the execu- 


tion as he did; and it being ſo directed, the 
officer was bound to obey-: That he appeared : 


to aft with, an upright intention through the 
whole tranſattion, and in no inſtance uſed more 


181 
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Gilbert 


We. 


force than neceſſarily. reſulted om the e N 


tiff's oppoſition. 


As to the 2d point.—It does not 2 .. 
the defendant went wantonly out of his road with 
the- 
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the plaintiff; he doubted whether he might le- 


gally leave his own county; he therefore pur- 


ſued the ſhorteſt rout within it: In this he ated. 


with-caution, and a ſtri& regard to duty. 


In regard to the gd point.— Although the 


roperty offered might have been near the va- 
ue of the debt, yet there was not the remoteſt 
probability that it could poſſibly have raiſed 
that ſum when ſold at the poſt: The officer 


was not bound to take eſtate when tendered, 


unleſs there was a reaſonable proſpeR, that be- 
ing diſpoſed of according to law, it would pro- 


duce a ſum ſuffictent to diſcharge the debt; 
he is not required to take any hazard upon 
himſelf. | e | 
The jury found a verdict for the plaintiff ;— 
on which the court delivered the following opi- 
nions | £ 
Law, Chief Fuftice, SHERMAN; PtiTKIN, 
and ELLSwoORTH, Judges, agreed—— That a 
Jn of the Peace has, by law, a right to iſ- 
ue his execution through the ſtate, if he finds 


it neceſſary to give it effect; and it is at his 


diſcretion. Should it appear that an execution 
was directed to a diſtant officer, merely to vex 


and oppreſs the debtor, it might ſubje& the 


authority who iſſued it to damages; but the 


duty of an officer, after having taken the 


officer is bound by his precept, unleſs it be void 
on the face of it ;—he cannot look to the cir- 
cumſtances which indueed the direction. 

As to the property tendered—it was not ap- 
parently ſufficient to diſcharge the debt and in- 
eidental coſt ; the officer was not, therefore, 
bound to receive it. It is. ee the 

ody, 
to allow the debtor a reaſonable opportunity 


to produce eſtate, which appears to have been 
done in the preſent caſe. | : 


» 
\ 
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As to the road— the officer is not always 
bound to take the maſt direct road to priſon; 
he may apprehend a reſcue, and it is at his diſ- 
cretion what rout to take, ſo that he does not 
go a great way round about, in order to har- 


raſs and oppreſs the debtor. Here the devia- 


tion was ſmall (if any) and reaſonably. account- 
ed for. Wks if | 
Fudge\Dv ER, diſſenting. —The taking of the; 
body does not diſcharge the debt, even if the 
debtor dies in goal; but by the impriſonmenty 
the law has only in contemplation to compel 
the debtor to do juſtice to his creditor ſo far as 
he is capable. All laws which affect the liber- 
ty of the ſubject, ought to receive the molt hu- 
mand and liberal conſtruction. Let us, then, 
examine the circumſtances of the preſent caſe, 
and compare theſe principles, which eannot be 
controverted: Here was an execution for the 
trifling ſum of twenty-three ſhillings. (If it had 
been to a very great amount, where the credi- 
tor was in hazard of loſing every thing, the 


reaſon and nature of the caſe. would be.differ- 


ent.) This execution is given to an officer in 
a different town and county from the debtor's 
reſidence, by which he is taken on the firſt no- 
tice abſent from. home. What does he do? 
He delivers to the officer all the property he 
has in that fituation. This was, probably, e- 
nough to have diſcharged the debt, but it does 
not liberate him; he is compelled to goal. 
Here it is ſaid the officer muſt run no hazard. 
I anſwer, he muſt act reaſonably; in the preſent 
caſe he would have been perfectly ſafe, to have 
accepted the eſtate offered; he could not de- 
termine with certainty, that the value of twen- 
ty pounds, in property, would produce twenty 
ſhillings, when diſpoled of at auction, as the 
law direQs; therefore, he muſt be governed 

| aa 
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1786. by the reaſonable appearance. That would 
=== have juſtified him in this caſe. 
Gilbert Mr. Swift, then moved in arreſt of judge. 
[! again ment; becauſe one of the jurors who tried the 
Rider. cauſe had not taken the ofth of fidelity to this 
ſtate; which fact was unknown to the defen- 
dant at the time of trial. 

He ſuppoſed the office of juror within the 
ſtatute, which enafts—*® That all members of 
the general aſſembly, * and all officers, civil 
« and military, and freemen of this ſtate, ſhall 
«take the oath of fidelity to this ſtate, pre- 

© {cribed by law: And that no perſon ſhall ex- 
«ecute any office, eivil or military, nor vote 
* in any town, ſociety, or other public meeting 
« appointed by law, nor plead in any court 
except in his own caſe) nor ſhall any male 
*« perſon att as executor or adminiſtrator, or 

„ guardian to any minor, until he ſhall have 
taken the oath aforeſaid.” 

From the general and particular terms of the 

ſtatute, he urged That the legiſlature muſt 
have intended to include jurors; and that 
- ſuch qualification being required by law, no 
verdict can be good where it is wanting. But, 
By THE wHoOLEs Couxr. If to fit as a 
juror, is to execute an office, within the meaning 
of the ſtatute (Which we apprehend not to be 
the caſe) yet as the juror was not challenged, 
though the fact might have been known by en- 
quiry of him, or otherwiſe, the exception be- 
ing then waved, it comes too late after ver- 
ditt. The exception does not go to the parti- 
ality of the juror, nor affect the obligation he 
was under to find a verditt according to truth; 
and it is not ſtronger than the want of a free- 
hold, which, though a ground of challenge, 
hath been repeatedly adjudged inſufficient af- 
ter verdict, . 125 
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| Lorzxor againſt BEN NET. 


LRROR from à deeree in chancery.— 
Bennet brought his petition to the court of 
common pleas, fitting as a court of chancery, 
ſtating— That in June, 1764, ſaid Lothrop re- 
covered a judgement againſt him for 241. 18s. 
11d. had execution granted thereon, and de- 
livered to Jabez Huntington (ſince deceaſed) 
who, at that time, and until the year 1774, was 
a deputy-ſheriff for the county of Windham: , 
That before the 23d day of February, A. D. 
1765, the petitioner paid the ſum of 151. 35. 8d. 
to ſaid Lothrop, on account of ſaid judgement, 
by collections upon a note (the property of the 
petitioner) againſt Ab/alom Kingsbury, which Lo- 
throp received, by agreement with the petiti- 0 
oner, to be applied in part payment of ſaid 
judgement; That the petitioner, truſting to the 
integrity of Lothrop, relied wholly on him to 
endorſe ſaid ſum on the execution, according 
to agreement, which he did not do; however, 
he informed Huntington, the deputy-ſheriff, of 
the matter, in conſequence whereof, the exe- 
cution remained in the hands of Huntington 
until his death, which happene in the year 
82. i | | 
bat the petitioner made other payments on 
the execution (the laſt in April, 1771) amount- 
ing to 110. 2s. gd. which was endorſed by rf! 
| ington, and verbally acknowledged by him, to ” 
| be in full of ſaid execution and officer's fees; 
| and he retained it in his hands, that Lothrop 
might endorſe the firſt mentioned payment, in 
full ſat isfaction and diſcharge: That Nathaniel 
Wales,” Eſq. late of Windham, deceaſed; was 
well acquainted with all the aforeſaid tranfac- 
tions, .payments, and agreements. After the 
| V3 & death 
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death of ſaid Huntington, way 4 obtained the 
poſſeſſion of ſaid. execution, which, he held, 
without mention thereof, till after the death of 
faid Wales (which happened in the month. of 
| Oftober, 1783)—That Lothrop then "prayed 
out an alias execution, to collect ſaid ſum of 
151. 35.-8d. not endorſed upon ſaid former ex- 
ecution; which alias execution he delivered to 
a deputy-ſheriff, and the ſame was levied upon 
the perſonal eſtate of the petitioner ; and-the 
petitioner gave a receipt for the re-delivery at 
the time and place of ſale : But the petitioner, 
knowing he had once fully ſatisfied ſaid exe- 
cution, did not re-deliver ſaid eſtate at the time 
of ſale; and the ſheriff hath commenced a ſuit 
on his receipt, which is now pending. 
The prayer of the petition was for relief 
againſt the ſuit of the ſheriff; and alſo, againſt 
any future proceedings on faid execution. 
be reſpondent anſwered That the petition ' 
ought to be diſmiſſed; becauſe, from the facts 
ſtated, the petitioner has ample remedy. at law. 

The anſwer was adjudged inſufficient—and 
a decree paſſed, that Lothrop ſhould endorſe 
ſaid execution fully ſatisfied ; and that the re- 
ceipt given by Bennet, to the deputy-ſheriff, for 
the goods taken in execution (on which receipt 
a ſuit was pending) be deliveredto Bennet, un- 
der the penalty of thirty pounds; and that the 
alias execution, and all proceedings thereon, 
be vacated and void. 

The principal exceptions taken to pes de- 
cree, were, 

1. That it requires what is . for 
che reſpondent to perform. 

2. That it ſubjefts the deputy-ſheriff to diſ- 
advantage, who was a ſtranger to the nee, 


and had no day in court to be heard. 
3. That 


".. 
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g. That the caſe ſtated in the petition is 
open to a complete remedy at law. 7 
And the decree was reverſed. For, 

By THE WHOLE, COURT. 
the ſtatute of this ſtate, , can interpoſe only 
where adequate remedy cannot be had at law: 
Here-remedy at law might have been had, for 

ought which appears from the. ſtating, either 


Chancery, by 
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as to the facts to be proved, or the manner of 
proving them. Action of account would have 4; :.-: 


lain for the money collected by Lothrop, and 


not applied; or the execution might have been 
relieved againſt, by audita querela, and as well 
after its levy was begun as rig, 1 
2. The decree is contrary to the courſe of 
chancery proceedings, and manifeſtly unrea- 
ſonable ; It did not leave it optional with the 
petitionee to forego the legal advantage of his 
udgement and execution, or pay the penalty; 
but it made void the execution, and all pro- 
ceedings thereon, and left him to pay the pe- 
nalty of gol. beſides, unleſs he ſhould get up 
the petitioner's receipt out of the officer's hands, 
which he had no power to do, and the doing of 
which, as the other parts of the decree were, 
was of no conſequence to the petitioner. 
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 ButkxLEY ggainſt ELI Dp ERK IN and BissELL. 


HE declaration ſet forth, a promiſſo 

note, dated the 17th day of October, 
A. D. 1782, in theſe words:“ For value re- 
« ceived, we, Bela Elderkin and Hezekiah Bif- 
« ſell, promiſe to pay Francis Bulkley, within 
thirty days from the date hereof, the amount 
« of his bills, for repairing, ſheathing, caulk- 
* ing, and fitting for fea, the {loop Sally, upon 
ce the application of John Stanniford and Belg 
« Elderkin, by producing the fecurity of ſaid 
« Stanniford and Elderkin, and delivering the 
* ſame to ſaid Bulkley, or paying him the caſh 
« within thirty days — ſaid 17th day of Oc. 
Said ſecurity to.be made pay- 
« able on demand, with intereſt.“ And the 
declaration averred, that the plaintiff repaired 


the ſloop Sally, caulked, ſheathed, and fitted her 
for ſea, antecedent to the date of ſaid note, at 


the inſtance and requeſt of ſaid Stanniford and 
Elderkin, the owners. thereof ; and that in re- 
pairing and fitting as aforeſaid, the plaintiff 
expended to the amount of 651. 125. 10d. law- 
ful money, for ſaid repairs; and that his bills 


amount to that ſum: And that the defendants, 


nor either of them, have ever delivered or of- 
fered to deliver ſaid ſecurity to the plaintiff, 
agreeably to the tenor of ſaid note; nor have 
they, or either of them, ever paid the money, 


On general demurrer to this declaration, 


judgement was for the plaintiff. 


BY THE wHOLE CourrT. 


The only e- 


ception under the demurrer, is, that the plaintiff 


hath not averred in his declaration, that notice 
was given to the defendants of the amount of his 


demand: But that is not neceſfary, becauſe the 


note 
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note declared upon was for the payment, vr fur- 
ther ſecurity of a debt then due, on a contratt 
to which one of the defendants was a party, and 
who muſt have been preſumed to have known 
the amount as well as the plaintiff ; eſpecially 
as the undertaking, on the part of the defen- 
dants, was abſolute and unconditional, to per- 
form the promiſe within a certain time ; and if 
they wanted any information from the plaintiff, 
it was their duty to apply for it, and on his refu- 


cial 


# 
1 


WirITIAus againſt MILLER and JOYCE. 


HIS was an action of debt on bond. 
The defendant having oyer, ſet forth the 
following condition, viz.—“ The condition of 
the above obligation is ſuch ; that whereas 
the ſaid Ezekiel Williams, Eſq. ſheriff, as a- 
* foreſaid, hath now deputed the faid William 
- 2 5 to ſerve as deputy-ſheriff throughout 
* the county of -Hartford, and to execute' all 
“ lawful writs, &c. Now if the ſaid William 
* 7oyce ſhall faithfully perform ſaid office, and 
* duly execute all lawful writs according, to 
e law, and ever fave harmleſs and indemnif 
* ſaid ſheriff, his heirs, &c. from all coſt or 
* damages whatever, that ſhall or may ariſe by 
means of his being deputed as aforeſaid, then 
* this obligation to be void, &c. Dated the 
« 25th day of Auguſt, 1784.” 


; 


ſal, they might take advantage, by pleading ſpe- 


The $heriff 
takes a bond 
to ſecure a - 
gainſt the 
default of 
his deputy, 
in the exeeu- 
tion of the 
office of de- 
— y sheriff; 
uch bond 
will nothold 
to ſecure 4 
gainſt an 
default of 
the depw'y, 
u pon conti- 
nuarce in 
office aftez - 
_ ex · 
pi es fo 
which 1 
was deputed 
at the dare uf 
bond. 


he defendants then pleaded That the de- 


putation in ſaid condition referred to, was a 
deputation for fix months, from the 24th day 
of 


8 
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1780. of ſaid Auguſt, and no longer; which was in 
—ttheſe words :—< I do hereby depute and fully 
Williams © empower Mr. Milliam Joyce, of Middletown, 
. 1d < duly to ſerve and return all lawful writs, in 
ic. and throughout the county of Hartford, as 
e the law diretts, for- the ſpace of ſix months 
from this date. Given under my hand and 
office, in Hartford, this 24th day of Auguſt, 
«A. D. 1781. Ezekiel: Williams, ſheriff of 
« Hartjord county.” — And that ſaid Milliams 
hath not been put to any coſt, or been at all 
damnified, by or on account of his having de- 
puted the ſaid Joyce, as aforeſaid. 
The plaintiff replied—That true, he had 
given the faid Joyce a deputation, as recited in 
the defendant's plea, as a mere private power, 
and antecedent to the date of the bond on 
which, &c. yet long before, the defendants ap- 
plied to the plaintiff, and requeſted him to em- 
power faid Joyce as his deputy at large, and 
| unlimitedly within the county of Hartford; 
and to induce the plaintiff thereto, faid Miller, 
— in writing, requeſted the plaintiff, by ſaid Joyce, 
: in theſe words:“ Middletown, Aug 2 1ſt, 
1781. Sir, I take the liberty to inform you, 
« that a ſheriff's deputy is much wanted in this 
part of the county—and' ſhould you, think 
proper to appoint one, would recommend 
« Mr. Milliam Joyce, of this town, as a man 
«exccedingly well qualified to diſcharge the 
' © office, His integrity and other abilities, you 
* have long. fince been acquainted with, no 
* doubt much better than I am;—but ſhould 
« it be neceſſary, and my bond be ſufficient, I 
© am ready to give it, and am, Sir, y our hum- 
« ble ſervant, A/ er Miller.“ That in con- 
ſequence of ſuch application and requeſt, the 
plaintiff took and received the bond on which, 
Kc. without any reſpect or reference to faid 
. | writing 


- * 
* 83 — — as A Secret Aim. de 88 a i 4 — me Ho _ A. Mm” YT”. 


* 
0 * 
* 

_ 
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writing or deputation: That ſaid Joyce there- 
upon ſerved and acted as the plaintiff's deputy, 


8 — 


1786. 


within ſaid county, for more than one year af- Williams 4 


ter the date of ſaid bond, with the privity of 
ſaid Miller, who employed him as ſuch from 
time to time, within ſaid term. The defen.- 


dants, nor either of them, during all ſaid time, 
and until the date of the plaintiff's writ, have 
never intimated or gave notice-to the plaintiff, 
to recal or prevent ſaid Joyce from ſerving in 
ſaid office of ſheriff's deputy, or that they 
would no longer be holden by ſaid bond, or 
anſwerable for ſaid Joyce, according to the te- 
nor thereof: And the defendants thereby, and 
by their own att and doings (of which they may 
not take advantage) have ſubjected the plain- 
tiff and his eſtate, againſt his mind and wil 

and without his privity or conſent, to bèepome 
actually liable and anſwerable for many ne- 
glefts and misfeazances of ſaid Joyce, within 
the time aforeſaid, while he ſerved and ated 
as the plaintiff's deputy and eſpecially the 
plaintiff hath been ſued, and recoveries had a- 
gainſt him, as ſheriff, as aforeſaid, by Silas 
Kelfey, of Killingſworth; Stephen Dudley, of 
New-Haven, and others, for divers ſums of 
money due to them on executions in their fa- 
your, delivered to ſaid Joyce to execute, while 
he acted as deputy to the plaintiff, and which 


he ſuffered to expire in his hands, or fo con- , 


duced therewith as to ſubject the plaintiff 
thereon; all amounting, with the coſts, inte- 
reſt, and fees, to 751. 125. 7d. and the plaintiff 
hath actually been compelled to pay ſaid ſum 
out of his own eſtate ; all for the negligence 
and unfaithfulneſs of ſaid Joyce, in the execu- 
tion of the office of deputy-ſheriff under the 
plaintiff. Of all which the defendants have 


notice, but never have indemnified and 
Eh, ſaved : 


againſt 
iller, 
&c. 


of 
4. 
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= ſaved harmleſs the plaintiff from ſaid demands, 
2 according to the condition and tenor of their 
* Wimam bond, and the true intent and meaning thereof. 
ee The defendants rejoined That though true 
aer, the ſaid Miller did write the letter before recit- 
ed, addreſſed to the plaintiff, yet the plaintiff, 
by former experience, being © better acquaint- 
died withthe integrity and other abilities” of 
ſaid Joyce, than ſaid Miller was, did not think 
proper to give an unlimitted deputation to the 
ſaid Joyce, but in and by faid writing, autho- 
rized and empowered him to hold and execute 
the office of deputy-ſheriff, for the term of ſix 
months, from the 24th day of Auguſt aforeſaid, 
and no longer; and in conſideration thereof, 
as well as of the letter aforeſaid,” the ſaid Miller 
and ſaid. Joyce, on the 25th day of Auguſt afore- 
faid, made and executed the bond on which, &c. 
having ſpecial referrence and reſpett to the de- 
putation aforeſaid, and to nothing elſe; and the 
deputation aforeſaid was and is the only power 
and authority which the plaintiff ever gave to 
ſaid Wilkam Joyce, of holding or executing the 
office of deputy-ſheriff, in and for the county of 
Hartford ;—and the plaintiff hath not been 
harmed or damnified by reaſon of faid Wilttam 
being deputed as aforeſaid. And the rejoinder 
concluded, by traverſing the plaintiff's having 
_ ſuffered for the defaults of faid deputy, within 
aid term of fix months. 


n demurrer to this rejoinder, judgement 
as for the defendants :- For, 


| | By THz wwoit Court.—— The condition 
= of the bond did not provide for a deputation the 
| theriff might make or continue at pleaſure; but 
it counted upon, and refered to a deputation he 
| had then in fact made, which, as appears from 
= - mme pleadings, was for a limited term of fox 
1 months, and it could operate no longer; 7 
, 1 2. 
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the / bond was to ſecure againſt defaults that 
might happen upon that deputation, which thoſe 
in diſpute did not, but were ſubſequent to the 


J 


expiration of ſaid term. 
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- BARNARD againſt Non row. 
HIS was an action upon an aſſumpſit, to 
1 pay the debt of another, in caſe of fai- 


lure. | 


The ſubſtance of the declaration was That 


one William Warner, of Ney. Canaan, in the 
county of Albany, was indebted to the plain- 
tiff, in the ſum of 240. 5s. lawful money, by 
note, bearing date the 21ſt day of September, 
A. D. 1781. On the azth day of February, 
1782, the plaintiff was about to attach the ef- 
tate of ſaid Warner, then in Hartford, for the 
ſecurity of his debt; when the defendant, in 
order to induce the plaintiff to ſtay the collec- 
tion of his debt, and to permit ſaid Warner to 
paſs with his property undiſturbed, into the 
ſtate of New-York, did undertake and en- 
gage to pay ſaid debt, in caſe Warner ſhould 
not do it; and did accordingly write and ſub- 


ſcribe on the note, in manner following, .viz. * 


* acknowledge myſelf holden for the within 
T{um of money, if it cannot be obtained of 
* the within named William Warner.—That in 
conſideration thereof the plaintiff permitted 
Warner to depart with his goods out of this 
ſtate, and at the ſpecial inſtance and requeſt of 
the defendant, did not cbmmence any. fuit on 


faid note, until ſaid Warner began to fail in 


his circumſtances: That in the month of Oc- 


A „ 


. „ 


* 


1 94 

17 86. 
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Barnard 


againſt 
Norton. 
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tober, 1783, he brought his action on the note 
againſt Warner, and on the 7th of Februa 
1784, recovered judgement before the Supreme 
Court of the {tate of New-York ; but that War- 
ner had become a bankrupt, and taken benefit 
of an att of bankruptcy ; wherefore nothing 
could be obtained of ſaid Warner by ſaid judge. 
ment: And that the defendant had received full 
notice thereof, whereby he became liable, &c. 
The defendant pleaded—That at the time of 
making the promiſe, and for more than one 
year and an half afterwards; Taid Warner was a 


. perſon in affluent and ſolvent circumſtances, 
poſſeſling a large real and perſonal eſtate, much 
more than ſufficient to ſatisfy the plaintiff's 


note; and the plaintiff did not, from the time 


of making ſaid promiſe, until more than a year 
and an half afterwards, attempt any e 
of ſaid note from ſaid Warner. | 

To this there was a demurrer, and joinder 
in demurrer—And, *' 

By Taz whoLt Courr.——The. plea i is in- 
ſuſhcient it contains no denial or avoidance, 
of the principal facts alledged in the. declara- 
tion. It is averred in the declaration, that the 
plaintiff negletted to recover his debt of Mar- 


ner until Warner had become inſolvent, on the 


requeſt of the defendant, and on his promiſe 


to pay it in caſe it could not be recovered of 


Warner ; and the plaintiff's forbearance to ſue 


Warner was the conſideration on which the de- 
fendant's promiſe was made ; and as it does, 


not appear that any particular time of forbear- 


| _ ance was agreed on by the parties, or that the 


defendant afterwards requeſted the plaintiff to 
purſue his remedy againſt Warner until he be- 
came inſolvent ; therefore, Warner's ability to 
Pay the debt, muſt be ſuppoſed to have been 
at the riſque of the defendant, during the whole 
time of forbearance. Abus 
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Avans againſt KziLoce. 


HIS was an appeal from a judgement in 
the Court of Probate, ane the 
will of Mary Kellogg. — The teftatrix was poſ- 
ſeſſed of . Ae real eſtate, which ſhe derived 
from a former huſband, by deviſe :- She made 
her will, deviſing all this eſtate to Elias Kellogg, 
her then huſband. (except two ſmall legacies to 
her brother and brother's daughter) and ap- 
inted him ſole executor. This will was ex- 
hibited before the Court of Probate, proved, 
and eſtabliſhed by the Judge. The appellant, 
being the brother, and only heir at law of the 
teſtatrix, took an appeal. 

The appellant nun two reaſons for his 

peal. 

1. That the teſtatrix, at the time of making 
and executing ſaid will, was a ſeme covert, and 
the wife of the ſaid Elias Kellogg, the executor 
and appellee in this caſe ; and therefore the 
ſame is void and of no force. 


2. That the teſtatriæ made ſaid will under the 


coercion, and in conſequence of the mal-treat- 
ment and compulſion of the ſaid Elias, and for 


her own peace and ſecurity; therefore ſaid 


will, and the probate thereof, ought to be ſet 
aſide. 

The appellee replied to the firſt reaſon— 
That- ſaid will and teſtament was the voluntary 
att and will of the teſtatrix, and was made by 
the conſent of her ſaid huſband; and after the 
{ſame was made, her ſaid huſband aſſented to it; 
and after the death of the ſaid Mary; the ſaid 
huſband aſſented to the ſame, approved there- 
of, and cauſed ſaid will to be proved and ap- 
proved, as aforeſaid. 

And to the ſecond reaſon—That faid Mary 


mg of {ound mind and memory, made ſaid 
Aaz | will 


A feme ca- 
vert cannot 
deviſe web tC 
ro her huſ 
band. 
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21786. will and teſtament of her own mere motion, 1 
=== without any mal-treatment, coercion, compul- , 
Adams ſion, ſolicitation, requeſt or importunity, done, | 
bers made or had by the ſaid Elias, or any other | 
elles. perſon in his behalt. re T3 (EY 
| To the firſt part of the reply, there was a de. 
murrer, and joinder in demurrer: — to the ſe- 
cond part, an iſſue was taken to the court. 
Judgement was for the appellant. And, 
By THE WHOLE Count, —— With regard | 
to the ſecond exception to the will, ve do not 
find proof of any particular acts of coercion, or 
mal-treatment, uſed to obtain it; but the caſe, 
in this reſpett, is left to reſt on the common pre- 
ſumption ariſing out of the condition of cover- 
ug... | wo 16s 4 
As to the other exception It is a general 
rule of the Engliſh common law, that a feme 
covert cannot make a will, becaufe ſhe is un- 
der the power of her huſband, and obligations 
and habits of ſubmiſſion to him. The reaſon 
of this rule applies with ſpecial force, in caſe 
ol a deviſe directly to the huſband himſelf ;. and: 
it holds good in all countries. The diſability 
of a feme covert in this reſpett, at common law, 
is not removed by the ſtatute of wills in this 
. ſlate; for it excepts perſons * legally diſabled, 
as feme coverts in particular, were conſidered 
at common law to be. With regard to the ex- 
ceptions to this general rule, as they are laid 
down in the books, they do not go at all to real 
eſtate (which is the moſt important, as well as 
moſt convenient to be preſerved for heirs) nor 
to other diſpoſitions that may benefit the buſ- 
band, or to obtain which might induce from 
him coercion or other meaſures, .deftruttive, of 
family peace and quiet. A feme covert, it is 
faid, may make a will of perſonal eſtate; with 
the conlent of her huſhand; but this . 
** | 1 | t 
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the huſband giving away his own eſtate in com- 


plifance to his wife; or may be in compliance 


with a marriage ſettlement ; and he may re- 
voke the will before or after her death, at any 
time, until it be proved. | 
It is ſaid allo, that a feme covert may make 
a will of her things in action; but the huſband 
can have no inducement to obtain a will of 
theſe; for he can at pleaſure reduce them to 
poſſeſſion, and make them his own without a 
will, at any time during the coverture. 
It is further ſaid, that a feme covert may 
make an executor of things in her hands, as 
executrix; but ſhe cannot deviſe them. It 
doth not affect the intereſt of her huſband, nor 
that of her heirs, whether ſhe make the ap- 
pointment. or not. | 

There is one caſe, indeed, in which a feme 
covert is admitted to have a power with her 
huſband to diſpoſe of real eſtate, but it is not 


by will; ſhe may do it in England by fine, and 


here by deed ; but this may be of neceſſity, for 
the preſent ſupport and better accommodation 
of herſelf and family.” She is to be examined 


| alſo before a Magiſtrate, whether ſhe acts freely; 


neither of which reaſons operate in favour of 
her having power to diſpoſe of her eſtate by 
will. * | f 

It is alſo againſt the general policy of the 
law, with regard to marriage, whieh makes the 
wife one with her huſband, and diſables her ſe- 


perately or without him, to make any contract, 


or do any legal act to bind his intereſt or her 
own; that ſhe ſhould have a power of contract- 
ing with him, or deviſing to him, which ſuppoſes 


her poſſeſſed of a contracting or diſpoſing po-]. 


- 


er, independent of him. | | 
Wherefore, we are of opinion, that the de- 
viſe, in this caſe, from the feme covert to her 
NY | huſband, 
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71788. huſband, is void; and that the decree of the 
===== Court of Probate, approving the wall,  thould 
Adams | be reverſed. 
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Wirsox and Others againſt HixxLEY and 

| | Others. | 
| Ore: from the judgement of Juſtice of 

| the Peace. Hinkley and others, ſelect- 
men of the town of Tolland, brought their ac- 


tion before a Juſtice of the Peace, againſt 
Willſon, and the other inhabitants of the town 


of Coventry, for certain ſums of money ad- - 


vanced for the neceſſary relief and ſupport of 
Amy Ceſar and her two children, alledged to 
be the proper paupers of the town of Coventry. 
The inhabitants of Coventry, by their agent, 


pleaded -in abatement—That the Juſtice before 


whom ſaid action was brought, before the date 
and ſervice of the writ, had given his opinion 
on the point in queſtion, in conſequence where- 
of the plaintiffs had brought ſaid action. 

2. That the action pending, being a contro- 
verſy between two towns or communities, is 
not cogni zable by a ſingle miniſter of juſtice. 


This plea was by the, Fuſtice adjudged inſuf- 


ficient, and a reſpondeù S ouſter ordered. 


It was then pleaded—That ſaid Amy was 


born in ſaid Tolland, and that her mother was 


an Indian woman, a native of this country; and 


that ſaid Amy lived with Jaber Edgerton, of 
ſaid Tolland, as a ſervant, until ſhe arrived at 
the age of eighteen years, when her ſervice ex- 
pired, and ſhe was ſet at liberty: That ſhe 
then continued to reſide in Tolland, until the 


axainf - 
Hinkley, 
&c. 


arrived at the age of twenty-two years; at 


which time, viz. in Auguſt, 1782, ſhe married 


to one Timothy Ceſar, in ſaid Tolland, whoſe 


mother was alſo an Indian woman, and native 


of this country : That ſaid T:mothy, at the time 
of his intermarriage with ſaid Amy, was a {lave 


and ſervant to one Foſeph Hovey, of Mansfield [ | 
> x x and 
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and for about nine months after ſaid intermar- 
riage, they both lived with ſaid Hovey. In 
March, 1783, they both came into the town of 
Coventry, and there lived for the term of 
eighteen months, and then left faid town: 
That the only reſidence the ſaid Amy ever 
made in ſaid town of Coventry, was while ſhe 
lived with her huſband, and under-coverture, 
as aforeſaid : That ſaid Edgerton and Hovy 
have eſtates amply ſufficient to ſupport ſaid 
Amy and her two: children; therefore, the de- 
fendants are not liable by law to ſupport them. 
The replication was — That ſaid Amy re 
moved from the town of Mansfield to the town 
of Coventry, in the month of November, 1782, 
and continued her reſidence there till the month 


of June, 1784, which is eighteen months, dur- 
ing which term ſhe had one child born in ſaid 


Coventry: That by living in ſaid Coventry 
ſaid term of eighteen months, they gained a 


. reſidence, and became inhabitants of ſaid town 
of Coventry; and that ſaid Amy and her chil- 
- dren have not lince gained a reſidence or be- 
come inhabitants of ſaid town of Tolland.— 


And the plaintiff's demurred to FOO reſidue of 


. the plea. 


To the replication there. was a e de- 


murrer—and judgement was by the Juſtice 


between two towns, relative to the duty of 
maintaining certain paupers, was very intereſt- 


rendered for the plaintiffs, 


The errors complained of in this judgement 


were, 


1. That the queſtion in aid cauſe, being 


ing to the parties, and involved in it points of 
great nicety and high importance, to be pro- 
perly decided : That the plaintiffs, to avoid a 
proper diſcuſſion and decifion of ſaid cauſe, 
commenced ſaid ſuit before ſaid Juſtice, after 

having 


/ 
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having;heard his opinion on the point; and to 
prevent ſaid cauſe from being removed by ap- 
peal, they demanded no more than forty ſhil- 
lings, which was illegal. | 


2. That by the pleadings, it appears—That 
{aid Amy was born of an Indian ſguaw, one of 
the natives of the country: That ſſie lived in 
Tolland, as a ſervant, until ſhe was eighteen 
years of age, when ſhe was ſet at liberty by her 
maſter; and that afterwards the continued to 


reſide and dwell in Tolland, for the ſpace of 


four years, until ſhe was twenty-two years of 


age; and thereby gained a legal ſettlement in 


ſaid Tolland, by: commorancy in her own right 
(if a perſon of her deſcription could gain fuch 
a ſettlement)—and her intermarriage with Ti- 
mothy Cœſar, whoſe mother was alſo an Indian 
/quaw, and ſaid Timothy a ſervant and flave-to 
25 of Mansfield ; and ſaid: Timothy 


| 72 h, Hou 

reſiding in ſaid Coventry, by permiſſion of his 
maſter, the time mentioned in the plea, could 
gain no legal ſettlement there; neither could 
the ſaid Amy, reſiding witch him under thoſe cir- 
cumſtances, gain any for herſelf or children 
and when her huſband: left her, ſhe had no 
place to reſort to but the town of Tolland; that 
being the plate of her laſt legal ſettlement. 

4114 The judgement of the Juſtiee was afhirmed, 

By THE wHOLE Couxr. - Wunor 

to the plea in abatement.—A Juſtice of the 
Peace is bound by his oath not to be “of 
* counſel in any quarrel that ſhall come before 
© him;” and he ought alſo to be cautious in 
declaring extra- judicial opinions, leſt an undue 
uſe ſhould be made of them; yet is he not, 


merely by having manifeſted his opinion on a 


queſtion of law, legally diſqualified from judg- 
ing in a cauſe in which that queſtion comes up; 
which is the amount of the exception in the 
L807: B b preſent 


Willſon, 
. 


. 


" | i nf? 
Hinkley, 
&e. 


— 


Covnty or ToLLAND, Jan. Tzan, 
preſent caſe : Nor · is it material to his juriſ- 


=== diQtion of what deſcription the parties are, or 


what the cauſe is, if the title of land is not 
concerned, and the demand does not exceed 
four pounds. The deciſion of the Juſtice, in 
this caſe, is limited in its operation merely to 
the ſum demanded: in the writ, and does not 
determine the ſettlement of the paupers, as it 
may reſpect demands for their future ſupport. 
As to the merits—Tmothy . Ceſar, being 
born of a free woman, a native of the land, 
was not a ſlave, nor was he within the mean- 
ing of the ſtatute, © a ſervant bought for time; 
nor does it appear that he was an apprentice un- 
der age, or that he was under any diſability to 
gain a ſettlement by commorancy ; and having 
reſided more than one year in the town of Co- 
ventry, with his wife, the ſaid Amy, he there 
ined a ſettlement for himſelf and her, as al- 
o for her children: Nor; was Edgerton, her 
former maſter, holden for her ſupport; for 
ſne had never been his ſlave, or ſervant bought 
for time; but the burthen of her ſupport de- 
volved upon the town of Coventry, from 
whence having been removed to che town of 
Tolland, and there become chargeable, a right 
of action accrued for the expence ariſen, in 
favour of the toyn of Tolland, againſt the 
town of Coventry. 17 
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5 FR WzrMORE..., _... 
is was an action on the caſe, by a 


Store 
agdinff 


freighter of goods on board a ſhip be. Wetmiore, 


longing to the'defendant, 1 wo misfeazance 
of the navigator, © . 1) 

Plea in abatement—That one Richard Spell. 
man was joint owner: with the defendant, and 
equally accountable for the conduct of the ma/- 
ter, and ought to have been joined in — ae. 
tion; on which iſſue was taken. 

On the trial of this iſſue, teſtimony was fc 
fered to prove, that Spellman, ſince the eom- 
mencement of the ſuit,” had confeſſed himfelf 
to be joint owner with the defendant. —But, 
THE Cour ſaid it was inadmiffible—That 
the ſame point had been deliberately deter- 
mined in the caſe of Hamlin VS. rp. at 
Windham, laſt term. 

It was then moved, that Spellman himſelf 
might be permitted to teſtify.— And, THE 
Court ſaid, that any one might be permitted 
voluntarily to teſtify againſt his intereſt, gr: 24 
he could not be contpelled, 


BuLlxLEY againſt Rien ARDS. 
CTION of trover, for 193 barrels of tar, 


liam Prince, by attachment, at the ſuits of Je- 

didiah Leeds, Job Tabor, and Co. and alſo, by 

s, in My . Edward Hallam, and nw 
3 524 ; 43 HY 


and 10 barrels of pitch. The defen-, 
dant, being conſtable of New-London, took 
the property in queſtion, as the eſtate of Mil- 


F 


\ 


County. or Mente Jan Dix. 


The defendant ated by order of the creditors, 
Hallam's execution was ſatisfied with other ef. 
tate; ſo that the whole of the property in 
| queſtion was finally an to che demands of 

A 2 aroſe, 77 . ſuch cir. 
cumbinnces, Hallam was a nen and le- 
gal wines. 

By Mr. Halſey and, Mr. Wright. it was con- 
tended That chis eſtate, being firſt taken by 
Leeds and Tabor, and by them finally ſold, they 
alone would be holden to indemnify the officer, 
if the preſent action ſhould be adjudged againſt 
him: That Hallam having wathdrawn his claim 
to che eſtate, and reſigned it up, thereby became 
wholly unconnetted with i it, and was, in all re- 
reſpetts a diſintereſted witneſs. 

Mr. Parſons and Mr. Ingerſol; contra.—The 
tortius taking of this property, im the firſt in- 
ſtance, creates the right of ation in the preſent 
caſe; and though Hallam afterwards relinquiſh- 


; ed his claim, and ordered the officer to defift 


from proceeding on bis account, this can only 
go in mitigation of damages, and the officer is 
ſtill liable for the att of taking ;. this being done 
by the order of Hallam, he is bound to indem- 
nify the officer, and is therefore materially in- 


tereſted in the event of the preſent ſuit. 


By THz Cour. The whole of. Prince's 
creditors, who directed the officer to levy on 
thoſe articles, are anſwerable, if the property 
appears not to have been in Prince at Tub 27 
and afterwards to relinquiſſi the claim, 
ſtore the things taken, dees not purge the 
ek E WRECK is » confeqtientdy” Inadmil- 
fible | 
The Chief Juſtices was inclined to admit the 
witneſs, on the ground that his intereſt in the 
event was ſo minute, that it could not be fup- 
poſed to influence his teſtimony. Donn 
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ment had been rendered: It was committed to 
writing, read by the clerk of ie court, in = 
hearing of the adverſs:party' and! his counſe 
and the duty paid. W 

Mr. Dana and Mr. Gvodrichy for the defen- 
dant, took two exoryUions, "toy: ay of —_ 


ment l 2g 11 HH SOT 2 
1. That the detendont had be bocuhunfitgyr 


ſummoned to appear and 9 NN fad 
motion. MIB. Ae, O90 3 © n 
2. That ee wee ee ee ee er 
tion for a new trial, had been before urged; for 
a continuance of che action, but were over. ruled 
bythe court. al b & 24 (1 $3113 51 [42-226 
Mr. Noot and Mr! P Pliers in ſupport of the 
motion, faid— That antiently, no new-tridl-was 
allowed in this ſtate, but by petiũion to the le- 
giſlature. This: practice was found. inconveni-· 
ent, and a ſtatute was paſſed, enacting, “That 
4 the Superior and County Courts in this tate; 
© ſhall and may, from timetoitime Las occaſion 
e ſhall require, and as by them ſhall be adjudg- 
« ed reaſonable and proper, grant new trials of 
© cauſes that ſhall come before them, for miſ- 
© pleading, diſcovery of new evidence, or for 
© other reaſonable cauſe of appearing, accord- 
ing to the uſual rules and methods in ſuch 
© caſes.” ——After this ſtatute paſſed, the me- 
thod of applying by petition was ſome time con- 
tinued; but as the ſtatute left the manner of 
the application to be regulated by the court, 
as ſhould be found moſt conducive to a ſpeedy 
adminiſtration of juſtice ; the pratticę of mov- 


ing in court has been permitted, and experi- 
AR 3 | - ence 


TION was made for a-new trial „during u — 
the ſeſſion of the court at-which(judges — 


Dorr 
againſt |, 
Chapman, 
44 $4 


% ſexxicein . lap in 3 


Cour of Midekzszx Jan; TEAM. 


ence has ſhewn it to be leſs expenſive, and 
more convenient, than the antient practice of 
petitioning : That every purpoſe of notice is 
as. fully an{wered-by a motion in court, as by 
an original ' proceſs, with the uſual forms of 
WES; 219i 6 r;y M1 | 

On the other ſide, it was contended by Mr. 


Goodrich That the practice of moving in court 


for new trial had been permitted, where the 
parties were agreed, but: had not been eſta- 
bliſhed by an adjudication of court. The con- 
eluſion of the ſtatute, allowing the courts to grant 
new trial, is, that it may be done “according to 
* the common and uſual rules and methods in ſuch 
caſes.” The common and uſual method then 
was, to apply by petition, ſerved. on the ad- 
verſe/party twelve days before the time of tri. 
al. This is the only legal notice, and may not 
be diſpenſed with, but by agreement of parties. 
That the court evidently conſidered an appli- 
cation for a new trial, not ſimphy as a motion, 
but as an original proceſs; for the ſtate duty 
was ordered to be paid in both caſe. 
The Court gave no opinion on this queſtion; 
but rejected the motion, on the ſecond excep- 


f de to the motio 
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ch eee e | a6 at __ 
.CTION of book=debt—the general iſſue Toterelt gay 
pleaded. The charges exhibited were ,; eg» el 
for fundry articles of merchandize, ſold and dos of book 
delivered in New-York, at one year's credit, which - 46H 
before the late revolution.—It appeared in in eiche an | 
evidence, that the courſe of trade in New- jaipti.a 
York, and the cuſtom of merchants there, was od. 
to charge intereſt on the balance of their ac- 
counts, after the expiration of one year, he 


| ther there was an expreſs agreement to that 
| 


* 222 ff 43? ' 
#31 7 | 1 1 6 * +3 8 1 9 11 : 79 % 


purpoſe or not. It was alſo acknowledged by 
the defendant, that he expected to pay intereſt 
agreeably to that cuſtom, though he made no 

8 expreſs promiſe. The defendant had made 

/ payments at different times, which were not 

diſputed by the plaintiff. The laſt payment 

was in continental bills, March, 1778, which 
was credited in the plaintiff's account, at the 

value aſcertained by the ſcale of depreciation; , 

the plaintiff had applied the payments to diſ- 

N charge the intereſt, the overplus to the princi- 
pal. From the accounts ſtated, it appeared, 
that computing no intereſt, and allowing the 
laſt payment at the nominal ſum, the balance 
would be for the neee r for the 
. 0 

On this caſe, two ueſtrons were ts 

1. Whether, under ſuch e the 
account ſhall carry intereſt; 

2. Whether the payment made in continen- 
tal money ſhall be reduced by the ſcale of de- 
preciation. Nee, 

The jury found a verdi& for the defendant; 
on which the court delivered the following 

opinions: — 


} a4 Tur 


Covuyry or Litcnrietd, FEB. Tzny, 


TE wor Count agreed, as to the ſe. 
= cond point, that the ſum paid in continental 
ix bills was not ſubjett to reduction by the ſcale 

of depreciation; for, at the time of payment, 

no diſtinction was made by courts of juſtice be- 
tween bills and coin; and che parties evident- 
ly conſidered them alike at the time of this 
tlapſaction: The court, therefore, will not give 
it an operation different from the be in- 
; aantioo of the parties. | 
On the firſt point, Dy RR, Surzm an; Pit. 
%18-and ELisworkTH, Judges, agreed—That 
though book-debts: do not carry intereft of 
courſe, by the laws of this ſtate, yet, where the 
contract is for intereſt; it may well be recover- 
ed in this action. At the time this debt was 
- contratted, it appears to have been an eſta- 
bliſhed cuſtom a the merchants in New- Vork, 
to exatt intereſt; after one year's credit: The 
defendant knowing this, received the articles 
charged in the plaintiff's account; he has ac- 
tually made payments, to a greater amount than 
the ſum of the debt, without intereſt, from 
which ariſes a ſtrong preſumption, that part 
was intentionally paid for intereſt; and the 
whole amounts to proof of a contratt 10 pay 
intereſt, which ought: to be recovered in the 
preſent attion.—Douglas's Reports, 361, Edows 
vs. Hawkins.—Alſo, Hinman and athers. vs. 

Stile, ante, e 18. n * 
ante, 35. ＋ 

Law, Chief F Es A amber 
implied contract to pay intereſt, it che be 
recovered in the action of book-debt, though it 
undoubtedly may by an action on: the caſs; 
becauſe, in the action on book, the: oath of the 
plaintiff is taken, which ought never to be ad- 
mitted to prove a fact of that kind. | 
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| refuſed. . a ge, 


bail. 


| may alſo be anſwerable in his official capacity, 
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udge ELLswwo RTR. Where intereſt is 
challenged on book, the agreement to allow it 
ought to be proved by other evidence than the Phenix 
oath of the party; (ſo ought alſo any ſpecial price \«g6:## 
or mode of payment agreed on, if he would ayail R 
himſelf of it) for his teſtimony. regularly goes 
no farther than to the quantity, quality, and 
delivery of the articles charged; - but if he 
hath evidence to prove an agreement to allow 
intereſt, he may recover it in the ſame action 
with the dont, and not be put to a e —_ 


6 
- Bxown 8 Lon. 


I was an action againſt the ſheriff, for A theriff | 


the neglett of his deputy, in not taking Ave _ 


bail, but fafering a perſon arreſted at the fuit or be anſwe- 
of the plaintiff to eſcape, whereby the plain- chatader for 
tiff loſt the benefit of his judgement. It was * 
alledged in the declaration, that execution i- ;evea; bur 
ſued, return of non eft inventus made, and the bf fro 
bail bond demanded of the ſheriff, which Was 52 


Wir 8; 


The defendant pleaded—That he was bail taking fun- 
himſelf, and anſwerable in that way only; and ber — 
that this aktion not being brought within one en He 
oY after judgement againſt the principal, is Mme © 


arred by the Nature of limitation reſpecting | 


To this there was a demurrer, and Joiyder 
in demurrer. 

Mr. Adams and Mr. X:7by, for the plaintif, 
took two exceptions to this plea. 

1. That the ſheriff cannot be bail himſelF. 

2. That if he may be anſwerable as bail, he 


at the election of the plaintiff, 
Cc They 


* 
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. 


Brown 


againſt 
- Lord.- 


requires the 
faithful diſcharge of his office: He may be a 
\ bankrupt; therefore, it cannot be admitted, 
that he may at pleaſure claim to be bail, and 
anſwerable in that capacity only, and ſo defeat 
the party injured of the ſecurity of thoſe bonds. 
The legiſlature having limitted the time of 


.CounTy or LirenriEI D, FERM. Ten. 
They contended That from the nature of 


the ſheriff's office and duty, he cannot be bar! 


he has the cuſtody of all priſoners in the coun. 
ty, and is accountable for them in his official 
capacity ; all bail bonds are to be taken to him, 
as ſheriff, otherwiſe void ; and he 1s required 
to aſſign the bail bond to the creditor, to ex- 


onerate himſelf. It is, therefore, abſurd, and 
Oppoſed to every legal idea of bail, that the 
ſheriff ſhould be anſwerable in that capacity. 


5 Hole, 89g —3 Blackſtone's Com. 290—4 Bacon's 
Abrid. 462. 
That if the ſheriff may become bail, he i is, 


notwithſtanding, anſwerable in his official ca- 


pacity, otherwiſe the party might be deprived 
of the 2 f 4 the ſheriff's bonds. The lav 
eriff to procure bonds, for the 


bringing actions againſt bail, to one year from 
the rendering of judgement againſt the princi- 


pal; and the time of bringing actions againſt ſhe- 
riffs, to two years; the court are bound by this 
ſtatute, it being a poſitive law, and are not left 


to conſider this action within any equitable 
conſtruction of the ſtatute concerning bail. | 
Mr. Reeve and Mr. Tracy, ſor the defendant, 
contended—That the ſheriff might take 1 
himſelf to be bail; and if he produced the * 
dy of the debtor in court, he would not only 
exonerate himſelf, but would place the credi- 
tor in as good a ſituation as if bond had been 
taken from a third perſon, and that perſon had 
delivercd up his principal in the ſame manner a 


S0 f in 1110 againſt the officer, the creditor _ 
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be in no worle ſituation, by calling the officer 1785. 


to anſwer as bail, than he would in a ſuit upon === 


the bail bond; therefore, the ſame favourable Brown. 
indulgence ought to be allowed the officerxand 424%. 
the ſuit to be brought againſt him within the 
ſame time, that he may have the fame oppor- 
tunity to produce the body of the debtor. II 
the ſheriff's perſonal ſecurity is inſufficient, he 

is liable for having taken inſufficient bail ;— 


therefore, the creditor can loſe nothing on that 


ground; nor need he be embarraſſed in the 
mode of his ſuit, but bring the fame kind of 
action that is now brought, permitting the offi- 
cer to make the ſame kind of defence, whic 
might be made by che bail. Fx 120 


Ti ) 
By TE wHoLy Count. ——A ſheriff is I. 


able for an eſcape, but not as bail; nor is he to 


be ſued as ſuch, but in his official capacity; and 
may, according to the ſtatute of limitations in 
the caſe of ſheriffs, be ſued any time within two | ũ⁊ A 
years after the right of action accrues. The 
ſtatute of limitations, in the caſe of bail, does 
not extend to ſheriff*s in the letter of it; and it 
being a ſtatute in derogation of the right of the 
ſubjed at common law, is not to be extended 
by implication to caſes not mentioned ;—nor 
does the caſe of a ſheriff come fully within the 
reaſon of the ſtatute. Bail, if ſubjected and 
relied upon, is to be noticed, and ſued early, 
that he may take his remedy againſt the princi- 
pal; but a ſheriff ſuffering a voluntary eſcape, 
for which he has to pay the debt or damage, 
has no ſuch remedy tu take. The plea in bar 


is therefore intumicientt 


_— 


Tromsov 
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Tu onson again Cuvxcy, 

L ee CTION. on the caſe, for words. The jus 
bended eee X ry found a. verdi& for the plaintiff, and 
legal conſe 4d. damage. ee 

Fer © Mr. Tracy and Mr. Allen moved in arreſt of 


4 judgement, and alledged for cauſe, * f 
couſe of ar- 1. That the jury, in the conſideration of the 
el. caſe, were divided, ſix for acquitting the de- 
fendant, and fix for bringing in ſmall damages; 
hut finally, they all agreed to bring in a verdict 
of four-pence for the plaintiff, ſuppoſing the 
law was ſo, that upon ſaid verdict the plaintiff 
could not recover but four-pence coſt; and ur- 
on that being a fact, or not a fact, all the ju- 
rors conſented to the verdict: And as the caſe 
was appealed from the lower court, by the de- 
fendant, the operation of law was ſuch, that the 
whole coſt will follow the verdict againſt the 
defendant-; which was not the verdict of the 
jury; nor was it the intention even of- thoſo 
jurors, who at firſt were of opinion, that they 
ought to give damages, that the plaintiff ought 
to recover his whole bill of coſt; — and had 
they ſuppoſed that would have been the opera- 
tion of law upon their verdi&, not one of the 
jury would have conſented to a verditt in fa- 
vour of the plaintiff :—Therefore, the verdict 
was founded entirely on miſtake. _ . 

2. The verdict againſt the defendant, in the 
preſent caſe, is founded on this idea—that he 
maliciouſly and falſly accuſed the plaintiff of 
perjury ; which idea the jury have contraditt- 
ed in the moſt explicit terms, by ſaying, it is 
no more than 4d. damage to the plaintiff ;— 
and therefore have miſtook the Jaw. 

By THE WHOILIE Court, —— The motion is 


| infulficient,—The jury have, upon their oaths, 
found 


Py 
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| FRROR from the judgement of a Juſtice of 


* hath taken ſaid pork, and prays for a writ, 


- 


CounTyY or LircnrizI D, FR. Ten. 
found the defendant guilty; and though they 


may have miſapprehended the conſequence of 


213 


1787. 


— 


their verdict, and have been thereby the more Thomſon 


readily induced to agree to 1t—it ſhall, never- 
theleſs, be intended, in ſupport of the verdict, 
and to avoid an implication, that the jury have 
violated their oaths—that they found the fatts 


according to the evidence before them, and 


the real conviction of their minds. 

As to the ſecond exception—the inſignifi- 
cance of the damages—They were diſcreti. 
onary with the jury; and from the particular 
circumſtances of the caſe, the ſmalleſt damages 
may-have well been preſumed. 


FarsBirE againſt BUTLER. 


the Peace. On the application. of 
Butler, to George Catlin, a eds of the Peace, 
the following warrant was iſſued, viz. © Where- 
« as Joſial Butler hath made complaint, under 
« oath, that he loſt, on or about the 11th day 
«of March, i in Torrin ton, about twenty pounds 
« of good pork, out of the cellar of Daniel Wine 
* cel, of the value of ten ſhillings, lawful mo- 
*ney; it being taken by ſome evil-minded per- 
*ſen: And ſaid Butler ſuſpects one Benjamin 
2 Shes of Harwinton, to be the perſon that 


* or-ſearch warrant, to ſearch for his loſt meat, 
©&c.—To John Barge, an indifferent per ſon, 


MG * lawfully to ſerve this writ, there being no pro- 


per officer, without colt and charge, greeting: 


© By authority of the ſtate of Connecticut, you 


1 "are 


againſt 


C arch. 
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Priſbie 
againſt 
; Butler. 


| 
Couyrty or LitcarislD, Fea. Tem, 


are commanded forthwith to. ſearch all ſul. 
Ie places and perſons that the complain. 
ant thinks proper, to find his loſt pork, and 
to cauſe the ſame, and the perſon with whom 
60 it ſhall be found, or ſuſpetted to have taken 
* the ſame, and have him to appear before ſome 
proper authority, to be examined accord. 


«; ing to law.“ 


By virtue of this warrant, Friſbie was arreſt. 
ed, brought before the Jultice who iſſued it, 
and upon the plea, nat guilty, judgement, was 
rendered, that © he was guilty of itealing ſaid 

« pork; and that he pay 18s. as treble dama- 


*to the town-trealurer.” 
The errors aſſigned, were, 

1. That the. warrant iſſued upon a . 
complaint only being exhibited. 

2. That the warrant for ſcarching and arreſt- 
ing was illegal, the facts alledged being merely 
of a civil nature, and not ſuch as would Juſtify 
ſuch a proceſs. 

The warrant is a general ſearch warrant, 
commanding all perſons and places throughout 
the world to be ſearched, at the diſcretion of 


the complainant ; ;—therefore, illegal and void. 


4. The judgement was for the groſs ſum of 
185. as treble damages, for the loſs of ſaid pork, 
without aſcertaining the real value. 


ges, to the complainant, and a fine of 6s. 


That the proceſs is not founded on any. 
ſtatute of this ſtate; and the common law does 


not empower a Juſtice to adjudge. treble da- | 


mages to the complainant, Us Was done in this 


caſe. 
6. That ſaid Juſtice adjudged that ſaid Fri 


bie ſhould pay a fine to the treaſurer of the town 


of Harwinton, without complaint or profecu- 


tion by any public officer, or any other perſon, 
on the part of the public. . 
| Without 


- 


N 
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' Without argument, the Eg of the 
Juſtice was reverſed, 


By THE WHOLE Coun. The complaint 
on which the arraignment and conviction was 


had, contained no dire@ charge of the theft, 


but only an averment that the defendant was 
ſuſpected to be guilty ; nor, indeed, does it ap- 

r to have been theft that he vas even ful. * 
pected of, but only a taking away of the plain- 
tiff's property, which might amount to no more 
than a treſpaſs ;—and his being found guilty of 
the matters alledged againſt him in the com- 
plaint, could be no ground for ſentencing and 
punithing him as for theft. 

With regard to the warrant—Although it is 
the duty of a Juſtice of the Peace granting a 
ſearch-warrant (in doing which he acts judici- 
ally) co limit the ſearch to ſuch particular place 
or places, as he, from the circumſtances, ſhall 
judge there is reaſon to ſuſpect; and the arreſt 
to ſuch perſon or perſons as the goods ſhall be 
found with: And the warrant in the preſent 
caſe, being general, to ſearch all places, and ar- 
reſt all perſons, the complainant ſhould ſuſpect, 
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again 
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is clearly illegal; yet, how far this vitiates the + 


proceedings upon: the arraighment, may be a 
queſtion, which is not neceſſary now to deter- 
mine; as alſo. the ſufficiency of feveral of the 
other matters aſligned 1 in error. 


eg 10 BTBE againſt Tx AFFORD. 


N-an aklion of debt on bond the defendant, 

I after oyer, ſet forth a condition, in the fol- 
lowin words, viz.— “ It is covenanted between 
© the ſaid parties, to refer and ſubmit the whole 
- „ matter 


4 n not vi Jace rhe award, — the damages awarded are blended 
with other damages belonging wholly to the parent, 


A parent 

m y —_ 
to arbitr 
on, 2 4 
ps com 
mitted upon 
his in ant 


child, ard it 


* 
9 


A 
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>a matter (in every conſideration) of the inſu 
. * done to the _—_ parts of E. B. jun. 434 
Beebe to E. B. aforeſaid, by S. B. ſon to the wie of 
againff * TV. T. ſome time in November inſtant, to be 
Trafford. « finally ſettled and determined by the arbitrai- 
| ment and award of Meſſrs. N. H. FJ. B. and 
« N. B. Said arbitrators to determine what 
damages ſaid Trafford ſhall allow ſaid: Beebe, 
for the injury 1 Kc. And con- 

cluded nul /ait agard. 

Replication. — That true, . obBeation as 
given to compel the defendant to abide and 
perform the award of ſaid arbitrators, relative 
to a moſt cruel and barbarous injury, done and 
committed by S. B. {on toithe wife of the de- 
fendant, a young man, about nineteen years of 
age, upon the private parts of the body of E. B. 
jun. ſon of the plaintiff, about eight years of 
age. * the plaintiff and defendant did, 
for themſelves and ſaid minors, ſubmit to ſaid 
arbitrators, for them to conſider and award up- 
on in every point of view, as it concerned the 
plaintiff and his ſaid child, and the ſaid S. B.— 
That the ſaid arbitrators. took upon themſelves 
the burthen of hearing the parties, and award- 
ing on the matters ſubmitted; and that they did 
make and publiſh the following award, viz. We 

_*« the ſubſcribers, being appointed arbitrators, in 
« a matter of difference between E. B. for him- 
«ſelf and his fon E. B. jun. a minor, on the 
« one part; and V. T. in behalf of S. B. a mi- 
c nor, and ſon of the wife of ſaid V. T. as na- 
© tural guardian to ſaid S. B on the other part: 
* Which matter of difference is touching and 
concerning an injury done by ſaid S. B. to 
the private parts of ſaid E. B. jun. and the 
coſt and damages that have ariſen in conſe- 
i quence of ſaid injury, for ſurgeons, nurſing, 
* Kc. 5 for the diſtreſs, and. ay 

0 


of 
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* of ſaid E. B. jun. The parties having con- 
« vened, &c. and heard reſpetting the premiſes, 
« Kc. We do award and determine, that ſaid 
4. T. ſhall give and pay to ſaid E. B. for 
« the purpoſe aforeſaid, the ſum of 1101.” 4 

That the defendant hath neglected to comply 
with and perform ſaid award; and that the 
plaintiff, in bebalf of himſelf and ſon, hath al- 
ways ſtood ready to comply with ſaid award, 
and to accept the ſum awarded, in full ſatisfac- 
tion of ſaid injury. EY 

To this there was a demurrer, and joinder 
in demurrer. | a 1 

And the exception taken, was That the a- 
ward ſet forth in the replication is void. 

1. Becauſe the arbitrators have awarded a 


ſum in groſs to the parent, for his loſs of ſer- 
vice, and for the pain and diſability of the in- 


fant; which ought to have been aFarded to 
each, in proportion to their ſeveral damages, 


that it might be pleadable in bar of any future 


demand on the part of the infant. 


2. Becauſe the ſum given by the award is 
not ſaid to be in diſcharge of the injury com- 
plained of ;—therefore, it makes no end of the 
controverſy. by 
By THE WHOLE CouRT. It appears, by 
the ſubmiſſion, that it was the intention of the 
parties, to refer the whole matter of the dama- 
ges done by the treſpaſs, on the body of the 


infant, to the decifion off the arbitrators ; and 


the award is correſpondent to the ſubmiſſion: 
And the plaintiff had right to receive ſatisfac- 
tion for the treſpaſs done to-his ſon (as he was 
his natural guardian) as well as for the damage 
done to himſelf; and it is immaterial whether 


the damage was aſcertained by agreement of 


the parties, or award of arbitrators: Therefore, 
a recovery in this caſe will be a bar of any ac- 
| Dd. . 
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1787. tion for that treſpafs, and the awarding entire | 
=== damages cannot prejudice the defendant.—So 
Beebe e acre was 1 the plaintiff; | 


. - 4 
Py 2 


 UHawizy ogainſt rin and Olhers. | 


"HIS was a writ of partition, on a tenaney 

in common. After a verdiet for the 

| plaintiff, the defendants moved in arreſt o 

judgement, for the age e of the decla- 
ration. And, 

Br Tuz WHOLE Cour. re A 
tion is ill. The counting is of a joint<tenancy, 
or tenancy in common. The concluſion and 
demand is That the defendants refuſe to 
make partition thereof, and prevent the ſame 

being done to the plaintiff's damage 701. 
© and for the recovery thereof, with coft, this 
e ſuit: is brought, -&c'*;— Here ĩs na demand of 
partition, without which the action is nugatory 
and vain. This omiſſion i is not cured 00 _ | 


diet. 
{The 3 chen moved, that coſt might 
bart nd in their fſavou. But, 


By THe Count. IIIt cannot; for he "RY 
fendants might have taken this advantage, by 

. demurrer, at the beginning of the ſuit; and 
after having led the plaintiff through a trial, on 

the merits of the cauſe, if the defendants will 

then defeat him, by a defect which they might 
have availed themſelves of at an early ſtage of 
the ſuit, they ſhall not be allowed their coſt.— 

5 Tale bas been nec on .ch deliberation. 
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1 * chis caſe, che depoſition of Herekiah Thom: 
ſon, Eſq. was, by the defendant, offered in 
evidence.—The deponant lived 'more than 
twenty miles diſtant from the place of trial, 
but within ſeventeen miles of the adverſe par- 
iy The depoſition was taken one week before 
the time of Kon at Litchfield, more than twen- 
ty miles diſtant from the adverſe party; Who Was 
neither notified or preſent : The deponant 


ing an attorney of Litchfield county, was there 


attending court hen his depoſition was taken. 
It was objected, that this depoſition was not 
admiſſible within the ſtatute for taking affidavits 


out of court; which is, that, © Foraſmuch as it 


* is neceſſary that vitneſſes in civil æauſes he 
« {worn out of court, when by reaſon of their 
going to ſea, living more han twenty miles 


« diftant from the place where thè cauſe is to 


be tried, age, ſickneſs, or bodily infirmity, 


* 


they are rendered incapable of travel, and of 


* appearing at court. To the intent thereof; 
* that all. witneſſes may impartially and indif- 
« ferently teſtify their certain knowledge, and 
* the whole truth in the cauſe they are 10 
* unto ; be it enacted, that for either of the 
. reaſons aforeſaid, and not otherwiſe, every 
„ Afﬀfiſtant or Juſtice of the Peace may take 
« affidavits out of court, ſo as notification, 
yith reaſonable time, be firſt made out and 
« delivered to the adverſe. party (if within 
T © twenty. miles of the place) or leſt at che 
* place of his dwelling ar uſual abhode) to be 
© preſent at the time of taking ſochafldavit, 
= 1fhe think tit.“ 10 ty 407 : 
out the objettion was over-ruled. —For, | 


D de Bu 


ſpeak 
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Zy ru Cour. The depoſition appears 
to have been fairly taken, and no fraud prac- 
tiſed by the party Who took it Although the 

taking might haye been omitted until the de- 
ponant returned home from court, when the 
. adverſe party muſt have been notified, and 
would have had the. Henefit- of croſs-examina- 
tion; yet it appears, that by ſuch delay the de- 
ſendant would have been in danger of loſing 
this teſtimony it is therefore within the rea- 
ſon of the ſtatute, and may be read. 
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Sete, r 1 HIS Was a ſcire facias, againſt the defen- 


N Aa 1 dant (being adminiftratrix) to ſhow cauſe 
—— _— why ene ould” not go out de bonis pro- 
lyiag inte priis. The original judgement was by the 
cet an ©” 5 5het of common pleas, and the feire nil 
judgement ;\ ſued from a Juſtice of the Peace. Q 46h d. 
3 The defendant pleaded i in abatmensioThac | 
ifſue from bis being a judicial writ,” ought: to have iſſued 
| mt 0c from the clerk of the court on whoſe records 
ſuch judge - it was founded, and to whom it was made re- 
PP cb Andi! 50 ng, i5Tb wins 
of it tem in. BY THE WHOLE Dübel ebe plea in 
abatement is ſufficient.— A ſcire faciai is a ju- 
dicial writ, iſſued for the purpoſe of ſubſtanti- 
ating and carrying into effect an antecedent 
judgment; and ought, therefore, to iſſue from 
the court rendering ſuch judgement, and where 
the records of it remain. And it is attording 
to the courſe of the common law of England, 
and the eſtabliſhed practice of this ſtate, and 
according to the proviſion of its ſtatutes, in all 


Big caſes 


ou . 


o 


- 


— — 


the th day of September, 1784, 
rende, Eſq as treaſurer of this ſtatè (the de- 
ſendant then being in the quĩet and peaceable 
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. where they have ſpecially provided for 


writs of ſcire facias, that ſhould thus iſſue; ant 


not from another court, or Juſtice of the Peace, 
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ll Avian and Others againſt Her, 


Tue, was an action of diffeiſin, Beelgbe 
by the inhabitants of three eccleſiaſtical 
Re ugh in Fairfield and Norwalk, for certain 
lands deſcribed, which were conveyed to the 
plaintiffs by virtue of an act of the legiſlature. 

The defendant leaded in bar That on the 
8th day of April, A. D. 1746, Thomas _ 


late of Danbury deceaſed, owned and was 
ſeized of the demanded premiſes, as a goo 


defendant, by a certain deed of gift, dated the 
8th day of April, 1746 ; which deed was well! 
executed, legally acknowledged.and record 


ed: Whereby, on the 8th day of April, 1746, 
he deſendant became the rightful owner and 
proprictor of ſaid demanded premiſes; and 


The ſtatute 
againſt ſe l- 
ling contro- 
ve ted titles, 
where the 
f. offer is no: 
poli. fio1 ar 
the time of 
the convey = 
ance, does 
not. extend 
tobe go⸗ 
vernment of 


In the tae.” 


defeafible eſtate in fee-ſimple; and being ſo 
ſeized and poſſeſſed, conveyed the ſame to the 


$0 2 >. 
3 0 


afterwards, on the ſame day, entered into 


from all other perſons whatever : That on 


John Lau- 


poſſeſſion) gave and executed his deed of the 
e to The plaintiffs, who, by colour Ga 
85 fai 


and became ſeized and poſſeſſed thereof in 
lee-ſimple, and has ever ſince been: for ſeized 
and poſſeſſed, and has taken the whole rents 
and profits thereof to himſelf, holding out there- 


222 


— 
1287. 
ay 
A gf 
Hoyt, 


Counry or. FAI IE, FEB. Tau. 


ſaid deed, entered into ſaid demanded * 
miſes, the defendant then being in che ſeizen 
and poſſeſſion of the ſame; and the defendam 
thereupon deforced the plaintiffs, as well he 
might. . r 
Replication, —Acknowledging the defendant 


to have derived title, as Jet forth in his plea ; 
but that, on the 20th day of April, 1777, be- 
ing ſeized and poſſeſſed thereof, did volun- 


tarily go to, join with, and put himſelf 


under the protection of the enemies of the 
United States, then at open war with the ſaid: 


| Rates; and did continue with, and under pro- 


teftion of ſaid enemies, until the 24th day of 
June, 1778, which was after the riſing of the 
General Aſſembly, at their. annual ſeſſion in 
1778: That on the 10th day of February, 


1779, the ſele&-men of the town of Danbury, 
agreeably to the ſtatute law of this ſtate, in ſuch 


_ caſe provided, made complaint to Thaddeus Be- 


nedift, Eſq. then a Juſtice of the Peace for faid 
county, againſt the defendant, 'that the defen- 


dant, ſince the firſt day of April, 1777, had join- 


ed the enemies of the United States of America, 


and continued to hold protection under ſaid ene- 


mies, until after the riſing of the General Aſſem- 


bly, in May, 1778: And that on ſaid 10th day of 


February, 1779, there were goods, chattels, and 


real eſtate in this ſtate, belonging to the defen- 
dant; and thereupon the faid Thaddeus Benne- 
dict, Eſq. did iſſue a writ againſt the defendant, 
in the following words, viz.—“ To the ſheriff. 


« of Fairfield county, his deputy, or either of 
the conſtables of Danbury, in ſaid county, 


* ies. TM the ſelect-men of the 


*town of Danbury, have informed me, the 


% authority ſubſcribing, Juſtice of the Peace 


* for ſaid county, and given me to underſtand, 


that Samuel Hoyt, of ſaid Danbury, ſince the 
15 8 8 a eee 
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ba firſt da of April, 1777, has joined the ene- 


mies of this and the United States of Ame- 
© rica, and continued to hold protection under Allen, * 


them, until after the riſing of the Aſſembly, 
in May, 1778; and that there are goods, 
« chattels, and real eftate, in this ſtate, belong- 
* ing”to ſaid Samuel Hoyt: Theſe are there- 
fore, in the name of the Governor and Com- 
« pany of the ſtate of Connecticut, to require 
«you to ſummon the ſaid Samucl to appear 
e (/ he fee cauſe) before the county court, to be, 
holden at Fairfield, on the third Tueſday of 
April next; then and there to ſhew reaſon 
« * (af any he have) why his ſaid eſtate ſhould. 
* not be confiſcated, Aid diſpoſed; of, for the 
«© uſe of this ſtate. Hereof fail not; but of this 
« writ, with your doings hereon, make due re- 
* turn, eb to law. 7755 at Danbury, 
the 10th day of February, 1779. 
H Raddeus Benedict, Tultice of Peace.“ 
Which writ was duly ſerved on the defen- 
dant; and ſo an action was commenced a 175 
the defendant, and the ſame was duly bad 
entered in faid county court ; and "Sid: on 
ſaid county court did render judgement ng 
the defendant, for the confiſcation of his eſtate, 
as may appear by the records of ſaid court, 
which are in the words following, viz.—* At a 
* county court, held at Fairfield, within and 
«for the county of Fairfield, on the third 


* Tueſday of April, 1779: Whereas the le- 
*le&-men of the town © ' Danbury, in Fair- 


«field county, did inform Thaddeus Benedift, 
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* Eſq; Juſtice of the Peace for ſaid county, 


that there is real and perſonal eſtate in this 


tate, which belongs to Samuel Hoyt, of Dan- 
* bury, who hath joined the enemies of the 


„United States of America, and continued to 


* hold prote ion under them. Said Hoyt was 
ſummoned 


Oovntyiof Farerrerd; NT 


*:ſammoned to appear at this court) 40 five 
reaſon hy his ſaideſtate ſhould not be de: 
Sdolared forfeit, & r is per writoh tHe; dated 
* February 1eth,5 497Q025! The [wid HH ] 
called; atothis comttp:and-thatte/anfwerto faid 
<:4nformarior : rufen court having 
< heard! ths evidence relative to: faid Hoes 
4 ;oming/himſel6 with abe enemyjias aforeſtid, 
% and duly | confidere thereof; areiof.opinivh, 
tee that the real ah pbrſbrabieſiaes of lte fuid 
Hoyt bey und the ſameo i HeHAted Fo Mfeir;'th 
«< and for the uſe and benefit of this ſtate ahdbthe 
* ſame befurther ded tenth aeeHding tolaw.” 

| Thereupon, and by force and virtue'ofifaid 
gement, the Goorrngr and 0 of the 
Kate of Connetenb became the rigätfül bwners 
andi proprietors of the demanded prenfſes and 


ed to on and poſſeſs the ſame, until the! goth 
day of September, 1784: — That at the General 
e held in Hariford, on the ſecond Thur. 
"day of May, A. D. 1784, upon the à ö 
. plaintiffs, ſhowing that certrin gräms of 
monies, made by the Genera? Ae 55 to tlie 
ainti ilfe, to 6 45 them to exect hauſes for pub. 

lie worſhip, in their ſeveral ſocieties; * 
dd out of the ſales of conſiſeated eftate$) in ſaid 
county, were in danger of being aefeakerl, on 
aceunt of the difficulty ante nr Wes "File of 

faidceftates: And therenfon it was reſolved by 
Tad Afenbly,"that ſaid” ſocteties might Nodive 
- deeds from the treaſurer of this ſtate, of '6onfil- 
"Gated lands, to the value of 150077 in latisfaction 
of ſai grants of monies; ſald dands to he ap- 
: praiſed By xte gentlemen; in ſaid reſobꝰs nam- 
ed, and their certificate of the value aud de- 
ſeription beteof to bo returned to the tteaſurer. 
"ML nieh was dul“ done and performed; and 
on he gin day of September, 178437 Tau- 
ene 8 renct, 


: 


_ 


-were thereof ſeiged and pbſſeſſed, and contiiu. 
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cakes; Eſq. treaſurer of this ſtate, purſuantito 
laid reſolve, did, by a well authenticatedideed, 


under his hand, convey the demanded premiſes Alles 


to the plaintiffa, in fee · ſimple; and that hy vir- 
tue thereof, they. became well ſeiaed and poſ- 
ſeſſed of the premiſes, and did enter thereon, 
and continued thereof ſo ſeized and polleſſed 
until. ſome time after; and before the date of 
the . plaintiff's, writ, the defendant did enter 
chere into, and unlawfully difleize and diſpoſ- 
feſs the neee, in their declaration 
is eee anno bus alin FIR RAY 

To which there rasa eee joinder 
in demurrer. 98 4) 

The defence roltedprincipally on eb 
1. That the judgement of confiſcationrecited 
in the replication (on which the plaintiffs ſound 
their claim) was a mere nullity, and void upon 
the face of it; for it did not appear from the 
record that: the faQts were proved, or that the 
defendant was found guilty, without which no 
judgement could. be rendered: and for ſuch 
defect it was not neceſſary to obtain a reverfal, 
for it boa as if no judgement had been reader- 
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1 That by che auite cf this Race, againſ tel. 
ling controverted titles, where the feoffor ig not 


in poſſeſion at the time of the conveyance, it 


b de That all bargains, ſales, leaſes, 


4 or other alienations for years, life, lives, or 


fore ver, or for. any other term or time what- 
ſoever, of any lands, tenements, or heredita- 
ments, within this colony, whereof the leaſor, 
vendor, , grantor, or the perſon that doth 


* atherways execute any inf rument in writ- 
Ling. for the transfering any right or title to 
: any lands, tenements, or hereditaments, to 

© another;perſon or perſons (the preſent poſ- 
6 . thereof only ; excepted) is difſeized, or 
5 Louted 
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row ac. 


Ao 


ah « pretended Tights or titles above 


County 07 FAT, Fre Tana | 


oy; 1＋—— — atent —— 


poſſeſſion, or improvement 88 
« ſon-or perſonsr or what does: claim or chal, 


© lenge to have right or title, to any lands, te- 
0 —DAPMENY, -ar-hezeditaments; by force and vir. 
<< awe oflanys title, or- elaim, alien from, and in 
oppoſition 10 tha aicle granted by the royal 
« charter to this corporation, and not warrant., 
Fach by the: laws of this colony, mall be null 
ad Nd, and of. no effet iu the law; for 
wu? and 1 gsa of the 
deſoribed, 


40 an perſon on perſons vhatſoener . 
And that this ſtatute is expreſsly againſt ſuch a 


transfer ag the — he} plaihtiffs 


eien on wech the plaintiffs found their 


che record, that the judgement of the oouĩ⁰y 


title ach 40 ed 01 nos baboqqti 5: 


emis 
Br THE WHOLE Ge unrl 


appears by 


court, declaring all the eſtate of the defendant 


forfeited to = ſtate of Connecticut, was ren- 


dered on a regular and legal procels, and on 
due enquiry into the facts, by à court that had 


juriſdiction of the cauſe. And although it is 


not explicitly ſaid in the record, that the court 


found the facts alledged in the information 
proved, yet it is ſtrongly implied in theſe 


words, viz. © This court having heard the 


« evidence relative to ſaid Hoyt's joining him- 


© ſelf as aforeſaid, and confidered thereof, are 
* of opinion, that the real and perſonal eſtate 
* of ſaid Hoyt be, and the ſame is hereby de- 
< clared forfeit, &c,——Therefore, the judge- 
ment cannot be conſidered as void, but valid 
in law while unreverſed, notwithſtanding the 
informality of the entry, as to the finding of 
the facts. 

As to the ſecond: exception—That the trea- 


ſurer's deed to the plaintiffs is void, becauſe 


54. * Foe 


County oο FAI FEB. Tim) — — BY} 
he defendant was in poſſeſſion of the land when | 


it was given. If the ſtatute for preventing = 

. frauds and quarrels in fales and alienations of Allen; e. 
nd, Se. entended to the government of 'he - 

F ſtate, "this kaſt does not come within the E 

\ vie w of the ſtarnte, becauſe the title bf the Rate 

| was derived from the-defendatit aft ue; 

4 and thereſore, from che time of e forfeiture, 

| me deferidatit muſt be confidered as | 

r the land arider? the ſtate as tenant „ ſußer⸗ . 
8 ance, unleſs an actual aftifin," and holdin Gut 

b the ſtat hy forue; nat een otin 

— this eaſe; but only à poſfeſſion, and receipt of 

a che profits of the&Jand;—Bur it cannot be ſup- | 
s MW poſed the ſtatute was ever meant to be extend- x 
r ed: to the guvernmem of the ftate; who cannot 


** 


be ſuppoſed ever to be guilty of the criminal - 
and miſchie vous practices which the ſtatute was 
made: l Was TED 
= . If CUTS TO: 


R "This ieee 1 was ewe, ofiomes y 4. 
ſupreme court. gf e 
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Ne Ee from th e court ol eommonpleas.— 
I 


for the bene- 


Rate, is ſtill 
liable to the 


ſtate — his 


defendant in error, being executrix 
f 1. e teſtament! of Jabea Thomſon, 
brought her action on note, | againſt 
1 to which he pleaded+That ſubſequent 
to his giving the note, viz. in the year 1779, 
proceſs was;duly inſtituted-againt him, for hav- 
ing joined, and put e under the/proteftion 
of the enemies of the United States: That all 
his eſtate was adjudged to be ſorſeit to this ſtate, 
and, was ordered to be confiſcated accordingly: 
That commiſſioners were duly and legally ap- 
pointed to receive and examine all claims up- 
on ſaid eſtate; and that the-plaintiff:(now de- 
fendant in error) did exhibit the note on Which, 
&c. to ſaid commiſſioners, for them to allow: 
and that they did allow the balance due on ſaid 
note againſt ſaid eſtate, being 121. 188. ad. and 
afterwards duly made their report of the allow- 
ance of ſaid debt, as well as the othen debts 
againſt ſaid eſtate, to the court of probate; 
which report was accepted by ſaid court. All 
which doings were previous to the late treaty: of 
8 between the United States and-Great- 
| Itain. 00 bisl lo 1uc 
N lication.—Thas the- 3 of ſaid tobk(: 
cate eltate, which, came to the hands of the 
adminiſtrator, did not amount to a ſum ſuffici- 
ent to pay more than 9ſ. on the pound, of the 
debts chat vere claimed and allowed on ſaideſ- 
tate, And the plaintiff neuer received any 
e 135. gd. being her whole divi- 
depd, gut of the eſtate of the defendantyon ſaid 
note; and that the reſidue ſtill remains unpaid; 
and that ſhe did not receive ſaid ſum in payment 
and diſcharge of ſaid * That the defendant, 


at 


aouu' ae r 
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at the time of his going'to the enemy, held and 

detained hisbooks, nates, and papers, which ſe- 

cured to him the payment of large ſums of LEY Marks | 
9 4 

-$115d 5b t 

% 


ney, which: hechavh Wewer galipersd) 
has Tr 
the monies due thereon; which! would Hav 
enabled him to haves puid the whole ef ch 10 or 
plaintiff's demand-allowed by the Cmm iel. geil 
ers: And the whole of che eſtate ef 'which'the © een 4 
defendant was proprietor, lat the tte f his 
going: tothe enemy ab aforeſaid, hath never een 
come into the hands of the adminiſtrütor 
Tos this there was a demurter, and joĩnder 
in demurrer and judgement by the cburt öf 
ene Plaintiff. 002 JAR 
1 il e Of ITY 
1. Thal it rs by the record, that an 
the: eſtate; both real and-perſonal,” of the Plain- 
tiff in error, was confiſcated} and commiſſion- 
ers, and an adminiſtrator appointed thereon: 
He was confidered as dead in law, and therefore 
an ation, after ſaid political death, could not 
be maintained againſt him for any breach ef 


contratt, or 12 up injuryhappening before 


aid dea. 971 Wie 


2. That it: appears by. the 'record; that the 
t in error recovered part of her Ay 
out of faid confiſcated” eftate ; ſhe theref6 
made her eletlion to recover it in that . — 4 
may not now ſue the perſon of the pf 50 
error, for the — the remainder! ubs 
8. That it alſo appears, that thert Were 
book debts, bonds and notes, in che Hande 
the plaintiff in error, which were aH6* con! 
cated with; ſaid other eſtate, ſufficient to 5A 
the ole of: {ard demand; but the deſe 
in error hath neuer uſed any legal Loferer | 


1601 oa 
'46þa2lab pi WAL db gad bes" 
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County of Nzw-Bavain; FZD, TR 


== Mr. nger/ol, for che plaintiff in error con- i! 
tended— That after the attainder and judge. 
ment of confiſcation, the plaintiff was civiliter 
f mortuus, and that na aſtion fer any amecedem 
conttradt, or treſpaſs, would lie aga inſt him per. 
ſonal e he law im all reſpeQs-treats him 
as a dead perſon; his eſtate is-proceeded with 
as ſuch; an adminiſtrator is appointed, and 
commiſſioners, to examine the claims upon the 
eſtate. Ii is abſurd, ibat the debtor who con- 

. trated ſhould be called upon perfonatly;"after / 
his eſtate has been thus ſettled. He has with- 
drawn from this political ſociety, as much as if 
he was naturally dead. The whole of his eſ- 
tate being confiſcated, the adminiſtrator is the 
only perſon to be called upon by the creditor; 
and may undoubtedly; recover ſurh eſtate as 
hath not yet come to bis hands. 

Mr. — for the defendant Nee 
contended That the ſtatute which ſubjected 
the eſtate of Marks to confiſcation, vas intend- 
ed as a puniſhment for a political offence ; hut 
was it to operate in nature of a ſtatute of hank- 
ruptey, and diſcharge the debtor from all: an- 
tecedent contracts, it would become a great 
benefit, inſtead of a puniſhment; and more eſ- 
pecially, as the judgement of confiſcation ex- 
juriſdittion of this ſtate. © 
By THE wioLs Count.———The deſen- 
dant's lofs of property, by forfeiture and con- 
fiſeation; does not diſcharge him of bis debts ; 
nor does it, that they have been admitted, in 
favour to the creditors, as a lien upon the pro- 
perty confiſcated. The creditors are at liber- 
ty to wave that benefit, or having availed them- 
1 of it, as far as it would extend, ſtill for 
the remainder, to ſue the debtor with whom 
they contratted, The defendant did not, by 
32VMAY 9 | the 
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CovnTY'or NewSHaves, Frs. Tex. 
the act of confilcationgBecome civiliter mortuus, 
as hath been urged, but was {till capable of ac- = 


quiring property, and'of holding What he then MM; b 


might have out of the ſtate”; 8 the'ton- 
fiſcation intended: for his bereft, and to 

his creditors;"bar is tillleaves Ah eat 

8 „ Until they. 
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0¹ a decree in chancery, for the forecloſure 

"of a mortgage, it was moved—that at 
ſhould be taxed for the petitioner. 

By THE Coux r. — Execution ought +. 
to iffue "againſt the mortgagor for the coſt, bu 
it ſhould be "taxed by the court, and pu wack 
the bill of ede for 1 is e Ka 3p ar 
the mortgagor ſhould pay the coſt 1 5 50 2 
cation, as well as the debt, before he be allow 
ed to redeem.” The land cannot be ſuppoſed 
to be ſaleable with an equity of ee 
tached to it; therefore, the mortgagee. was un- 
der ne! of applying for a forecloſure, b 
fore he cod no his title; and . 1 
equitably” becomes a further lien upon the 
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2 UNT broughitthis afioh uf walbabiojaink 
gti plaĩmti fs in error for aſſault and hat. 


and pbeainer / verdi for g. damage, 
before! th ſuperids court Ruguſt term, 1784 
onwhichyudgementwarntadered? nos! 
Pending the ſuit, Hunt removed beo be pro 
vince of Nova2Sovtid, and leftothe care 
cauſe to his friends aud attornies. After find 
judgement, the pluintiſſi in error, upon a re. 
preſentation at Hunt was dead, progurtd the 
ndant-inerror. to take letters; ob -adminil- 
ion, and then t this Mrit of:ertor- ge 
recordo quod coram nobis refidet, alledging an 
error · in fact, viz: That at the time of ten- 
„ dering ſaid judgement, Hunt, the 
© faid'fuit,” was dead, and the action ought to 
have been diſmiſſed, there being no perſon 
in life to proſecute it; - and the atio being 
for a perſonal injury, cannot by lau be pro- 
— aſter che de of the party, by any 
eferatver hy figib ions 10 
The defendant in error, pleaded-—That f. 
unt was living 8 time of rendering ſail 
| | ent. . ö G i) 6 1 29. i} 
"In'fupport of. this/i hs, the plaintiffs in er- 
tor produced two depoſitions. —One'was ſaid 
be dhe depoſition of taken before 
A Mr. Hutchinſon; Juſtice of the Peace, inSuſ- 
folk county, ſtate of New-York; -teftifying'T- 
1 2 to dhe fad. The other was, fad to be 
2 jy oy nt of one Smith, alfo talcem im ihe 
d or New-York.—F 10m 4 concurrente of 
Damm” circumſtances, 
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Cour of Naw Hayes, FEN. IEA 


eircumſtances, there appeared to be ſuch un- 


rtaipty, relgeQing. the, death of Hunt, th 
he court ret nd Judge gement, oor -% 


5 a gontinuane Ki time. 
ITY ol 0 f Fete. 


fendant in error, fu my $ 1 coutt— 


. 


Wil 


the »defendant had: . 1 5 


to ſearch) aui the: truth of tha fais 
the writ ; — — 
clearly, hat ſaid Hunt was CG pita ge 
rendering flnal»padgement, and een at that 


ume: That itheodetendatit had applied totbe 


ſecretary of the: ſtato.aſ New-York, who certiy 


| fied, that but ane man oß che name of Autcheny 


7 


was in the commiſſion: of. the peace, in 
ther King s Caunty County, or 
dolle: — had procurci}.thaj 
ta be now: — caurt, b 88 was 
ready to teſtify, that at the time the depoſition, 
ſaid to be made by Iſaac Hunt, was taken ber 
fore him, two men both ſtrangers) came to him; 
one o them called himſelf. Barker, and =o 
1hded do be a plaintiff in the ,preſent.. ſuit; 
dhe other he- ſaid-was I ſauc Hunt, hon he had 
accidentally, found at that place, and deſired 
that his teſtimony might be taken, which, was 
accordingly done, and they both went off to- 


gether —Thas the witneſs 5 teſtified. by the 


cription, muſt have been. 7 oſeph Milſond, 
of the plaintiffs in POD hat Wilford, 
olf ede upon the arrival of 5 Hulck- 
* ſo that h not obtain ſight of him. 
4 8 be defendant's coupſel ſuggeſted further 
they were poſſeſſed of EG 
deen procured at great expgnce) hi 
prove that gase and the witneſs ho 
1 by che es 


e E11 


Hunt, by Mr. Huichinſon' 1 * 
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HBatiaar, Pease; they. 


1278. depomion ; they then returbe dg and I6Hlged al 


* 
Covnry or News Haver, | Tx 8$3TY re 
Iſland, from a boat} ſome“ miles» fem Mr. 
Huct lumſon's, 1 for #7Juſtice of the 


ahd iwenltty 
ofithemi gave the 


Mr. Hulchinſon, wives 


night/ near where chey tanded? Hüriag this 
time dne of them was called by the 'Wame of 
Jurte, and che other was not mentioned by 
any name, until #hey had left the howle in the 
Vance rerurhed tor teir boat; *# boy 
_ wabthen preſent, and herd Barker 
call his anton by the ame f il. 
Tut the defendänt abo Had affidavits from 
ro mien, being the only perſons of che nate 
of Iſnus Hund in thoſe three ebunties, WHO ef. 
ny chat neithet of them ever before 
Le... Hutchinſon, or ahy otheraagrher9np,s con 
cerning this cafe: Allo, thatthe defendanthad WM 
incurred very confiderable expencè In prö eur. } 
Trig depofitions, to ſhew the' fraud praftifeds 
bet plaintiffs, 10 Precure the depoſieion 
mit. Ser vieargt033I6 es non 10 MLT A 
darhhs wounſtl for the de fen dat MG Rio 
the court, to allow and tax in the bill -8f*e6Rt 
the real expence which had ariſen in ſearching 
out this 'matter :—They urged, that the lay 
does not abſolutety determine what ſum ſhall 
be allowed for a depoſition, though the ordi- 
nary courſe of the court has been to tax 4s. for 
@ depoſition taken within the tacked ht for 
one taken out; yet chat cannot be conſidered 
to bę a compenſation for th th e extras | 
20 E b attending the takin 
ifs Cafe; it being eft to t 
cour what ſum Fi 'be tx 
court Would be governed ] „ e 
dh Jud under the peculiar eirg 19 50 
of ch ca, would afl the defendant to ren: 
ver the whole coſt he had 3 7 
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£avyfry or Naw-Havadt Fax. Tex — 


Mr, Adams and Mr. Hilllbuſe, fort E 
——— 3 = 
ag 


raſtated. vore ſubject Bathket, 
10 * e ich thai\who damage tC. 
tained world; bBreapyered:{; That it cannot in 
this way; heitaxadiing bill of celt'y forit would 
de imputing a exime, and inflifling-a puniſhs 
ment, without giving an opportunity to defend, 
which che law does in n inſtance; allow. 1 n 
Fg ur er- e — — ou 
Q 1 there ed;to 
fax a the ney the ordinary. * 7 If] tis” * 
h e, again e. eee | 
might ie, agan nter Wal ** 
bo had in their ꝓoſſeſſon the 8 
Hunt and. Smith, Yhich had — 
and, become part f che les of court. 
B n Cn The regular procedure 
is a xule for ihoſę perſons to bring in the files n 
. limited 1 — and in caſe of vet 
a procels.to. Hye. f. Or -COntempt.. C434 6d 1734 
A rule of court was accordingly ad 
an of nee ſeryice att Barker png. 
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The exception taken 10 this jug 00 NAs 
Aber it doth not appear POR or, in 
ner ſaid judgement was g brained, e 
confeſſion or default ; ind chat it; 2 
to be within the juriſchetion or cognizance of 
a2 ſuſtice of the Peace, there: being nohmece- 
dent procels to form it upon; and withautſuch 
proceſs, the Juſtice could not render judge- 
ment for a greater. ſum in coſl than his own fee. 
3 The judgement was affirmed, as to the * 
non 7 1744 and e ee 10 
nuf ig T O — e natu e a win 
gory bee to be taken Tf OY &xpr vs 
s ovig NORD L4< Phat » y one Aidan or 
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* of the debtor himſelf: And on ſuch confeſ- 


40 * fion ſo. made, the Aſſiſtant qr, ſuflice ſhall 
make à record thereof and thergon grant 
form f lad 


alt be made bi the Fa q(3 
0. bo mote han the walde sf. 
« twenty pe ds debt, and the cf of rhkihg 1 
« confeſſion, or Which mz ea A oth — 
« antecedent fu Kal ch abge 
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it 5 the recortl 'of 6 
that there had been an antece dert Pee 


therefore, ahe judgement for Is is not 19nd 
ramtetk by law ; and the debt and coſt being dil. 
tinct matters, 'the Judgement,” is reverſed as to 
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By iht common law of England, all writs di- 
retted to the ſheriff may be executed by his 
general or ſpecial deputy: And there is no di- 
verſity between the Engliſh and our Jaw in that 
reſpett the mode of return only is different. 


What the ſheriff does by his deputy. is done by 


himſelf. - If the writ be direfted to the ſheriff 


| ban: fac ſerved.by. bis general or ſpecial depu- 


ty, though they be not particularly deſcribed 
in the direction; andithat, whether it be a writ 


bf execution or mean proceſs. The power of 


the ſheriff in either caſe, to depute, is incident 


to his office, and cannot be reſtrained; unleſs by 


oſttive ſtazute. H vid.) Bucon's: Abrid. 4 vol. 
Tit. Sri Cooper's Reports, 403-4 —7 — 
1 Black. Com. 116, 339-—1 Salk. rz—9g—96. 
- Holt s Reports, 221.— Hobart, 12—13.—Wood's 


| 15. 74— 7—78.—2 Black. Reports, 332. 


In regs to-the-ſecond point—Tt was un- 
doubted y the duty of the ſheriff to depute A 


At perſon 1 us the ſame degree of intereſt will 


not difquali 


a perſon for acting miniſterially, 
as will for acting 2 So remote, and 
minute an intereſt, as in the preſent caſe, did 
not difqualify Newel for this ſervice. The taxes 
of every townzare by lav. collettable by one of 


its own inhabitants; and the tremſurer's war- 


rant to the ſheriff is good againſt the coHeQor 
of his own town, where he has the. ſame intereſt 
as Newt had in this caſe.  The'ſervice of the 


-exccution, therefbre; in either point of view, 
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was legal, and there was not dureſs to avoid 
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T2 was a petition, in nature of a bill of 
review in equity. The petition ſlated 
That in December, 1783, 
controverſies ſubſiſtin tween the parties, 
ſome of which were a nding in court: 
That the parties agreed to fy mit all their dif. 

tes; of every kind, to arbitrament, and the 
— me was 8 made a rule of the fuperior court 
ſitting by adjournment in Hartford; in which 


1 there were ſundry 
6 


v4t 


Sumner 
againſt 
man, 


rule of ſubmiſſion was expreſsly comprebendech | 


one ſuit at law, depending before the ſuperior 
court, in the county of Hartford ; one ſuit, bes 
fore the court of common pleas, in Hartford; 
one ſuit, before the court of common pleas, in 
Middleſex county; and one fuit, before the ſus 


perior court, in the county of Windham; wich 


ſeveral oukir Matters not in ſuit — That the 
arbitrators returned” their award, in favour of 


Iman, to the ſuperior court, fitting at Hart- 
ford, on the firſt Tueſday. of March, 1786; 


and the award was accepted by the Or and 
Judgement. rendered thereon. : o 5 
FThe petition then ſtates all the nas re- 
fered to the arbitrators, and the evidence ex- 
hibited ; and that one material fact was eſta- 
blifhed, conan to truth, upon the afſeftion 
of ſaid L y reaſon of which the 'petiti- 


oner mo jy loft upwards of three hun- 


dred e at he has ſinoe diſcovered 
new and material evidence, which he had not, 
and did not know. of at the time of the former 


trial (naming the witneſſes). by which he chuld 


ſhow ſaid fat to be — contrary to what 
it then appeared; and that Lyman had been 
guilty of great knavery in ſeveral of the tranſc- 


| ove ſubmitted, which did not then * 
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And that a ſuit is now pending upon that bond 
given to abide the award of ſaid arbitrators: The 
rayer of the petition, therefore, was; chat ſaid 
e e be decreed void, and that another 
trlal of ſaid matters of. controverſy, be grantad. 
Ar. Dana, for the reſpondent, took ſix ex- 
ceptions, 4,4 of abatement;= 41nd 
man dyells.in. the-county: of 
laid Summer in the caumy of 
am, a neither of £ them-are,, 0rowas 
12 . of . ſaidy petition, am inbahitant 
0 the co inty of, Hartford; ;and-the: dg of 
Jang. is not concerned in ſaid petition:; Andihy 
the ſtatute/in;ſuch;cale provided; all ſuit and 
ations, where the title of land is not concetu- 
£d; are to be braught and tried in thaticounty 
5 the plaintiff or defendant dwells, if they; 
or either of th DEM Ms inhabitants of, ghis:ſtate; 
1152. That ſaid ſ iſhon before ſaid 2 
ed ſuperior. court, helden at Hartford, in No. 
vember, 1783, being am origins] ſudmiſton: of 
ee not otherwiſa: p 
| before Taid d court, and, xe{petingabith. ey 
bad no cognizange or authority, except by virs 
tus of ſaid ſubmiſhon; andi the power:agdb and 
ihority granted Herb having ne upon 


the acce ptance of aid —— 
e 207 1786, Bog nent 9,009 
| this co W ing aid gontrovegſics, 


bmiſhon, gra ISgiontig s 9bsm ei 31 
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ous; a 6 ent, by ;improbably-abdubs 
navexy, 23 therein fiated, to 
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hatt appears by the petifighe?'s N 
2 5 5 to FE trial Before 
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— — Wadknowledgedf 4 5 0 05 
now mentioned as new diſcovered,” and might 


have ball the benefit of their teſttmony. 
6. That ſaict petition, and the cb 
in contained, are inſuffecient, c. 
Mr Dun eontended— That upon N 
principles, kaying ell other diebe out of 
the caſe, there Was not ſufficient matter ſtated 
tocwarrant a new trial. The principal fatts al- 
ledged ard that the einibne has fince found 
that he can 9 ce witneſſes, not before 
roduced, which will place ſome faQs, litig ated 
fore the avbitrators, in a point of view ie 
ſerom from what then appeafed— bur nôthigg 
is Rated 10 evinee, chat if the Pen ha: 
proper attention to the preparation of his 
cauſe;' he might not then have produced all 
tho evidence now diſcovered; unleſs that was 
ihe oaſe he cannot be entitled to the relief 
ſor. No one ſhall be permitted to pio 
i by his/own' negligence; nor ds à new tht 
ever ta be granted for evidence which ini 
hard been obtained ata former trial, or on Ac. 
count vf evidence diſcovered after the tfid 


_ {uſin due — * yoo might * 
1 Wilſon, 95. Wie 
—— Bucbws N 9 


Id is made a principal ro "gf 6 115 
in the petieion.ctiat an important 1 
tabliſned contrary to truth, upon the teſtimony 
of the reſpondent,” the petitioner” not having 
evidence at that time to confront it. But bi 
is not a ground for a new trial; for the payti6s 

are ſuppdſed; and it is their duty t0 coe pre- 
— ab all points, and they Mall Hö fay* 
were ſurprized by unexpected evidence. 
muſt be f dangerous cditſequotice* in the*ex= 
z Gg 2 | treme 


1 eee Maien Tix 
; BY: tOfffant a new trial upon «'ſuggetion. 
that a | party was not apprized of am evidence 
1 th erefore;.not prepared to anſwer 8 
2 Aihin' $ Rep... 321, Richards vs. Sy me. 
bill of review may be had in chancery, 
upon oath made of the difcovery of new mit. 
ter or evidence, which could not poſſibly be 
had. or uſed at the time when the decree paſſed. 
| Black. Com. 454-—But that is not this caſe. 
Nom os there appear, from the . 
own. ſtating, any great probability, t the 
Ks 185 e ay fairly Aculted, or 
chat any material mi ale has Muro place 
and it does appear, that the point to which abe 
new diſcovered evidence is to apply, was ill 

Wee and witneſſes examined on both ides't 
caſe, 1 cannot be opened, on a 

mere ſup doſed probabilty, that on a more full 

_ Enquiry atts may appear differently; for chis 
woulc 725 all deciſions founded on fact un- 
certain, and protratt litigation to an endleſ 
length.— — 3. Black. Com. 391, 392.—1 Wilſon, 
2 Strang e, A142, e VS Ah — 

Smit i VS. . 5 avg Abridl- 
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jt 1 ins We the 7.9 
nat concerned. ſhall be brought un —.— 
y * the county where the plaintitf or deferidant 
it dwells. — his ſtatute 2 always been con- 
ued to extend to ſuits in as 8 
Luis at law, and the. reaſon e a ups i 
e to the next point This bei . — 
arbitrators,” cannot be reviſed by the!bourt 

at this time. The petitioner has“ had un Hull 
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award, at the time it was returned; 
dobits he has therefore v5 1 
that might. haye 72 ta Ke, 99.3 
and acquigiced i 3A DEITY he 15 
the arbitrators, wh l dre 


e eee d g and the « court 9 dt 
now decxee, that the cauſe ſhall ; again be" oben- 


ed heſore them; for it you, be' E q my. 
— ee e ay 
e 6qurt; open this mat re i delt 3 
the: award Was, pn A. 15 Ne 'of ebe . 
controverſies, many of which, were in no way 
cognizbſe, — 5 except By e 
ab of a tobe miſhon al, 


caürte * be to take from 75 parties che DE 
efhcing ! heard befare thoſe courts who have 


it would, be an illegal aſſumption of power. 
. Abitratog were. firſt LE to orten M2 br 
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it flagrantly impeaches the. charatier and cons 
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79 W to the cauſe; therefore, it ;oughtits 

| 9 bn that 1 . 1 
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Ke The Reporter: did not hear: che ve ingeni- 

\ ous argument of Mr. Edwards, in — ns 
therefore, 'necellarily omitted. in the teport-. 

Tue Cob refufed to Aiſſ miſs dhe petition 

at ſthat time: but reſolved that en \{hould 

be made into the facts e volle tot dt Hs 
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vhich-therdefendants 3 the! "tow — 2 
plication. of the plaintiffs was, by the cou ; 
2 een inſuſcient, | 1518 ich 5 — 
common pleas reverſed... 

1 — he be allegation of 
payment in the deſendants plea.jn bar, was the 
only point that Was ſufficient (if true) to bar 
ne ation; and 'that' being traverſed. by the 
plaintiffs] and the traverſe not joined by the 
— judgement ought to 5 0 been for 
the plante, An admtinfſtrator, by the laws 
of this tarts, cannot di 8 1 bimfelf by plead- 
ing, that he. Has fully adminiſtered; for if the 
eſtate is inſufficient 2 pay all the debts; he muſt 
repreſent it-inſolvent, and pay to each creditor. 
his rateable part of the avails; unleſs any cre- 
ditor ſhalt be fore-cloſed, by neglecting to ex- 
1 hibit his claims, on due notice being given, 
* agreeable to the ſtatutes in ſuch caſe provided 
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Aer, late of leid New-Hartford; :deeeaſs 


dede wbich fad Suſonna vad liſters; — — 


ford; now deceaſed. And foid Scene 
Gat the time of the death of ſaid i Aba, Na 
F:/eme covert, and ſo continued until the time 
of her death, which happened on the 85th 
day of February, 1786: E — 7 5 
% moves this. court for Jes A app 

the decree of this court; A 155 
mill and teſtament of laid 4 8 
offers in court: gobd and {uffic whe 


The court of probate raed. 5 * 40 
the ſuperior court; and appellee pleaded 
in-abatement thercof, the following plea,iviz 
And now-Willan Adams, the appellee; wa 
ly heir at law of | Mary; Merrils,- 1 0 5 7 
logs, late deceaſed, the late wife of t 72 
Adel Merrils decealed, named in 

comes before this court, jo yet „41 L 
that laid appeal, now taken from the prabate 
of faid will, ought, to ahsde, Ande- Aüfwiffed 


and he not holden to anſwer thereto. 

For that he ſays;-ſai was af fulliage 
at the time of the death of fad teſtatory and 
probate of faid will, and more than ten years 
hath-fince elapſed ; and that ſhe had full notice 
of the probate-thereof+=And therefore the ſaid 
Seth hath no right by law to an appeal from the 
ſentence and decree of ſaid court of probate, in 
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and all 
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limits chem to ei 
for” mifors till they ——_ at 125 
oreign At," al they: rinks, ag 
1s no Tpecral view for eme coveris; e oy 
8 fully within the reaſons of the other 
886. Ooverture may be of ſixty or eighty 
years <ontinuance; and it would be: very in- 
convenient that eſtates ſhould remain ſo lon 
vnſettſed. And beſides, a covert alw 
bath a perfon to aft for her, 480 is ſuppoſed to 
de friendly to her intereſts; and capable to ma- 
nag e them, and hach an intereſt of his own 
conpled: therewith.” Liberty of appeal, like 
that of bringing error, is but an indulgenee, 
further to comtrovert a matter once adjudged; 
and as it cannot be extended to /eme courts, 
through the whole term of the cove 
without manifeſt inconvenienee, and the ftas 
tute has no expreſs proviſion therefor, we. ate 
not to ſuppoſe it to have been within the i intent 
of the legiſlature that it ſhould thus extenck: 
Therefore, the appeal i in this caſe does not lie. 
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1 againſt. See, . 


Nn on the following 1 
promiſe, viz. * Hartford, 24th of =; 

"1721 I promiſe to pay £zekiel Williams, 

* or order, whatſoever coſt has ariſen on ac- 
* court mot mnt tone Gurdon Whitmore, b im- 
. Yb gi Hartford county INE 

{ before the ee mp: court in ar laſt, 
17 enever the Juſt ſum ſhall be afcettainel 
| Hh (Colonel 


County o Hantrono; Mac Tix, 
{Colonel .Seymozr being naw. confined, upder 


W Fa * inoculation for the ſmall-pox,. and;the Ale 


hat, to be. 1 e faid fl lions Bey 
b 200 taken bond fo i 98 £9 gement, 

on, before which aid movies ang ca 

i ought to have been paid, id, Witnels.my | 
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7 the declaration alledges, t 8 te 5 up. of 
the. colt was legally aſcertain: 
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11 and 11 5 notice Ar the te dk tendant 


on the/26th day. of! ober, 4 550 1sbggl 
e having praye e hefiles 
ofih the Aeris court, mentioned lam 
_ 4iffts declaration, and the fame tj the 
( 755 forth the bull. o of coſts at. large, 8255 5 
to have been taxed September, 1786.) Therefore, 
at the date of the plaintiff's 259 the ( juſt ſum 
f the coſt,” mentioned in the writing, on 
Which, &c. Wir dt Iceffzined; and that the 
defendant had received no notice of the ſum 
thereof at that. Ge, 0 Nel the month of 
Septen bi, 1 Tee 20.5 
Replication A Tbaanbebn bf colt recite 
Ane plea, was retaxed-in-September}2y86 
that the ſame hadabeen ꝓrevibufly by cr 
and taxed in September, 177% fs) thatlihe 
defendant had due notice thereof, as ralledget 
am the declaration youud ei bac gest“ 
© ct Regainderore Traverſe: fahr treplication— 
 fur-rqgoinder-—in ce and acerprance bf 
the travetſ atoiwhichitherewavd demurtei 
and joinder ener and judgement for 
| Who beige. Sr al 8101009 loans 
4 fn Brim pena eee — is 
upon prom to the coiti in pro- 
| + e whemnit: ane be taxeda - hedefen- 
NJant pleads, that t the: coſti wawnovencedybefote 
the bringing of chis ſuit. Phe plaincfFreeplics 
zin Heppel hi eclaration, that it xas 6 
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n September, 177 2 #680 that the 'Qeftndant Fg. 
85 1 80 888 ana A bill's lince RM ent D — | 
cke eee r mi aid. e dant traverſes 1 
5 taxi im September, 5 1 len- may 
| agar dae 00 e * mh pts dhe ee ue. 
9 was enough for him 19900 t 0 

! EAR Wal ne ſhould fet forth a record: of 

of the t#in! or that; for his purpoſe, thereJhould 

180 hive th a” id öf it. he cot was taxa- 

* be ot f tout, and being ta ked, and che! de- 

. N otited, it Was bis duty, by the con- 

6s 50 It Awhettier it ever became matter 

y ace mot. If the plaintiff could nõt 

„ have proved the iſſue, he muſt have fatled.— - 
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ien of boo debt, for articles deli- 
Neredithe wife before marriage. I The 
Jury: + fads the following>dpeciaÞ'verdid; vis. 
That faad Martha, white ſole; andibefbre Mer 
h 1htetmarriagewnh the defendan i in the years 
177g and 1785 being then Amino under 
© the; ag of 9 and more than 
bourtepn var ſuffletenttel- 
*taterth ——— the cnſent 
\andapprobation of Ereliet Millium "Eſqrof 
” Weathersfield, purchafe; take; ànd receive 
of (the plaintiff; the ſeveral god and arti- 
cles charged in dhe plaintiſf's acebnpt, ko ber 
form uſkt-and-honefit? That! fuld hy HM Was 
cep] ed, hy tne opt of probate: 
= faid Mage) (when the Was df 
b& = e ter dude ban 
pi | «then 
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then dead: and no other N W ver 
g eletted or appbiimted to Tait * t 

z faid icles _ ped as. c were for 

*necé ries Citabl e tothe. Tank ion 
* of the ſaid Martha, who an "and Before, 
« lived with her mother, and not with ſaid il. 
* rams: That ſaid articles were firſt charged 
to ſaid Williams, by the plaintiff, without any 
, expreſs agreement of ſaid Wilkams : That 
« faid Wilkams afterwards diſclaimed, and re. 
e fuſed to pay the ſame; whereon the plaintif 
ny diſcharged ſaid Williams, and by ſaid Willi, 
* ams's order and direction, charged the ſame 
to ſaid Martha.” 

On which judgement was renderod for the 
plaintiff. 

By THE wHoOLE Covrr. At common 
law, minors of the age of diſcretion, are bound 
by their contracts for neceſſaries; none would 
otherwiſe truſt them, and the would be in 
worſc condition than perſons of full age. 

How far perſons under the government of 

arents, maſters, or guardians, were, by the late 

tute, diſabled to make any contracts or bar. 
gains, which ſhould be valid againſt them, it is 
not neceſſary in this caſe to determine; for the 
minor here was not in that predicament. The 
guardianſhip of Mr. Williams, by virtue of the 
appointment made when ſhe was nine years of 
age, could continue only till ſhe arrived at 
twelve, and was of age to chooſe for herſelf.— 
The ſurety given for his faithſul . 
could hold no longer; and no uent ac- 
quieſence, or implied choice on 2 the 
minor, could continue him her legal guardian, 
without an allowance of the Probate, 
and new ſurety given. Wit ſuroty, there 
can be no r adn err 
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n ofebed- Gantwas:indebted-to the pluintiff, in thle fun 
mene forthe pf i, 146. 14d. Which before that time hud 
lands wog. been ſecured to the plaintiff by two notesß- f 
gaged de hand, payable on demand: That oh ſuid 1 ;, 
ſame debt. day, of. July. 40555 the plaintiff red Hurd 
? ther ſecurity for ſaid debt; and the deferidatit! 
in order to obtain a further day of paymeH 
did make and execute to the plaititiff|twodeeds 
of the lands deſeribed in the plaintiff's decla- 
ration, on condition, that if faid'Fitch;his Heirs, 
executors, adminiſtrators, or aſſigns, ſheüld well 
and truly pay, or cauſe to be paid, to the ſaid 
Cott, his heirs, executors, adminiſtrators of af. 
ſigns, ſaid: two notes of hand, demanding ſaid 
ſum of 720. 145. 11d. then ſaid deeds to be 
void; which is the only title by which the 
plaintiff challenges, — pretends to hold the 
demanded premifes: That on the goth day of 
April, 188, the defendant paid to the (ptain2 
tf, the of: 89/299 gd. in full' difcharge 
 4-one of ſaid notes; und the plaintiff received 
the ſane: in int thereof /an@which was 
the whole ſum ſecured by ſaid note; And he 
_ phaintiff-1oſtifuted-arfur againſt the defendhnt 
on the Other note/mebtioned in aid Herd h 


_ the 2 In che c eUnt) 
afnNew-Loridongandemthefet Que fday f 
atys 1788. rec e dd aijudgement for the 
due therebn, and coſt ; anduhe plulmriff 
nv chath this enecutionther eon ready! t& be 
gelle > Wherefore the planeff Ravin 
made ohjs oelectiun of the perſunal : wei 
given las afoneſaid, ſaid deeds have? he SHH 
void in law. ii 100 ; 1b) 2113 91879 
ut There 
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There was a replication and demurrer there- | 


to; but the queſtion made by t counſel, e- 
ſpected the ſafficiency-of che Foes on 5 
Mx, Chandier-and Mr. Discs ae 
e the e 
Engliſh lay, xelpefti ag mortgages, were not 
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plicable to the pteſent caſe; for in Engta MG „% 


— ſtrictly dead pledges, and the mort. 
bereden, no othet ſecurity: for his debt: t 
be enters into poſſeſſion, ande pays himſelf with 

the vans 2 there were uhligations or 
2 ty, given for the debt, and the 
cxeditaralſo: held: real eſtate, or [collateral ſe- 
curity forithe ſame: He therefore had a dou- 
ble remedy, and might purſue which he pleaſ< 
ed z 3 made his election, heſhoutd 
be bound by it. In this caſe, the creditor had 
made his elaBionutby receiving part of the mo- 
ney, and commencing a ſuit for the remainder; 


he Was therefore bound to purſue: that line) 


ly far fatisfaQtion. - +; 0 
Mr. Stalding, for the plaintiff e 

That the; mortgage 1deed cotveyed 3 
defeaſihle only.0n \catdition of ful 2 

and cat the creditor might purſue;i 

madies at once, until that object was Wege 
and that nothing ſhort of A eee affuct the 
Plaigtiff's title, bis) (d beuge mul 2 u 2 
r MARCO ehe 2 
deedbveſted him — ſarithrthe Fee v 
the land, and ——— y:by" the 
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ment of typ dentain. — — not | 


ei paid. be ſuit bad upon it wis a demanc 

ut nt payment. As tothe plaintiff's havity 
made his election hy that ſuit, it is true; he cu 
aveshlüttene, ſatisfattion for this Aebt, bu Hh 


nerate the land; nor will ezeQment} or un 
NN hy | | proceedings 


uritirs hald till be: hasthat.©>No *procegdu 
ings Sn the note, ſhort; of payment, Hills: 


236  Coinrr of Wrybnik, Maxen Tum, 
= proceedings on che land, diſcharge the note, 
unleſs ft be a fore- elofure of the equity of te 
dempricn, 8 takes it out of the nature cr 
and appropriates it in payment; 
as nat d been ene, is the pelgebey . 
procels on one of the ſecurities, a bat in the mean 
time to a proceſs on the other, It hath been 
adjudged, that pending a proceÞs in chan 
12 a fore-cloſure, a ſuit ky be brought on the 
nd—in the caſe of Burkel! vs. Martin,” 
55 Rep. 401. In which eaſe it was id, 
Ju e, to have been * ſettled,” over'a 
over again, that a perſon in ſuch caſe, is at 
4 liberty to purſue all his remedies” at once.“ 
Sa Pon for the debt, is the obje@; this it 
iS We duty of the debtor to make, and All the 
pledges or ſecurities he has ſeen fit to give, to 
enforce a fulfilment of the duty, hold, ànd m 
be relied on and purſued, unti it is performed. 
Should there be an attempt to purſue' either of 
them farther, ſpecific relief may be had; 5 
audita querela, Or a bill in equity: 
proceſs upon the note, 155 "his caſe; as 1 
as not produced ſatisfaktion of the CDG; is no 
to the preſent action. 
= 2 judgement | was rendered for the plandif 


Note. —This judgement wa eee, re. 
rd th the A . Perot” 
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Matters 2 
— ynn. gy ſvom the cout of emed pb e 

din 4 + Judgement was rendered againſt che de- 
— fendatits, in the capacity of adminiſtrators, ex- 


action, can- 


norbe plead-" eeution iſſued, a niſlil xcturned, and a ſcire 
— eius brought to obtain execution de Bonis 1. 


pris; 


 OounTv,9n heb Mayen, TEN. 
4 towhich the, defendants pleaded—That, 
direction of the court | 
EE them adminiftrati 1 
. We all pe 
7 | 
whit wad ay cþ Reva ch hams to 5 
claime to the defendants, vithin fix nidnchs 
nne date of ſaid aw rw egring „That che 
er . for t 7 —— 
bench, . was w own 1% 
ee wholly neglected ang fall 


to exbibn 3 9 5 515 debt againſt 
within the time limited: And after 


on, 


Wh 


fai 
wards, on thew6th day of March,” 1586, both 
the plaintiffs), and ae appeared before. 0 


laid court of probate, and there, on fun Renn. 
ing, ſaid only i ee to alloy the | wo: ritt 
ſaid-laimiagainft ſaid ſtate. 
Ou demurrer to this plea, j judgement 75 2 i 
tho court of con pleas, rendered Ir Uh 


defentlants. *& V6:7 Ia I * 
Ne, Spolting, far the ſip mee 


mis exception to the judge ut That hed 
Rndapwhad:plcad, 799 85 Lf 9 85 Ih 


mY but what ough acd to 
10 en 2 7 Ts 1 Mine 43 


e advantage of theſe 155 Againftthbe 
e prota e 


but relate only . — N Polen 


their claim caſe of Minor 
vs. Cook adjudged laſt term.“ This is alſo con-. 


ſonant· ta the principles own in all 
— glifh- Books of a bes ere 5A 


len vB -Andrews.—1 Stderfin, 182.—4 — 
vs. Sutton. By this — _ 
| | emibnt at the proper tame; i 1 


125 ut action; the defendants Ae 4 — 
= e * it would therefare — 
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impeach the j 


Ante. 157. 
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258 CounTyY of, WIVDHAu, MARCH (Tizam 
L 7 be unreaſonable to allow the plaintiffs demand 
Hobbard 13 


2 defeated. by delatory matter, which 
poſed. to be waved. . end Or 03 
Larrabee, for the defendants. in erxot, 
g the matter pleaded, in bax 
— * 8 acias, was ſubſtantial matter, whi 
affeßts the right of action . therefore, it might 
ell be taken advantage: of at that age of the 
That the caſe of Barton vt. Ceabe, re, 
lied upon on the other ſide, did not apply. to 
the preſent caſe; for there the . to the ei. 
re! fagias contained mere matten of abalement 
10-the origina]-ſux;' which the court, adjudged 
was attached tothe; firſt, proceſs, and could not 
| boitaken advantage of alterwards,. if yavgd # 
that time: That the non- claim of the plaintifts 
pleaded/inthis-caſe,:is-proper matter in har of 
their demand, and calls in queſtion ren 
dation of the ſirſt judgement ; therefore, might 
well be taken advantage of on the ſcirt ſacias. 
By rx Coukr. (Judge Dx ER abſent)— 
The matters pleaded in bar of the ſcire facuas, 
if true, might-have-been-pleaded to the. origi- 
nal action; and therefore could not be legally 
admitted in bar of the ſcire ſacias, the effett of 
which is to enforce eh 2 Hefen- 
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HE defendants were: execittors bf JWalter 
Hyde and Samuel Hyde; decoaſetl;! who 
joint executors of Je ph Fitchzdeoedied. 
This/aftion was upon: a notes fro, 

_—_— to the 9 Nr eſt . 
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— ray nd commiſſioners appoints 
ed to examine the claims. The note in 
nom was exhbited to them, as a debt aguinſt 
rid eſtate ; and the ſame defence being then 
made, the note was diſallowed. by the commilL 
gonets; on Which'the eſtate proved ſolvent?“ 


Ihe defendants counlel now moved for the | 
admiſſion of thoſe commiſſoners, to teſtifp ho 


te falle appeared vn the enquiry heſore them. 


1 Brits Coukt(Fadge D Ex abſent)=— 


The opinion of the commiſſionets is — 2 ay 0 


Alto us; nor is it important to us, how the 
matter appeared before them i chis eouri muſt 

uckge from the evidenoe dere exhibited. H 
y witneſs who! before teſtified; is dead * 
teſtimeny may now be given in evidence; or 


any confeſſion/of Derr, Umtdtz. 
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Mr. Larrabee, — b rt then 
moved the court—That the p 


oner might be 
releaſed from his impriſonment, upon procur- 
ing bail. It appear 1170 
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—— is N HIS was an action upon a Joint and ſevt. 
ene 1 ralebligation, by che defendam, 
againſt uſu- and one — — „on the adth day of 
Ty, unſeis im 714 
{rao hy 1785, for . payment of 16899 fl 
py $a pron lars in final ſettlement certificates, within tix 


babe, oy, months from the date 
—_ thing The iſſue joined, and ſound by the verdif 
—_—_ the os of the jury, was,“ That the Obligation 'Was 
vance of fix * given for the loan of 1689 doltars, in final 
Ter cat. 4 ſettlement certificates; and that it was'oorrupl- 
ly agreed, between the plaintiſſ, ſaid C 

bell, and the defendant,' to give the plaintif 
1000 dollars in awful money for ſaid loan, 
4 for the term of ſix months, —— * 

*« lawful intereſt: And that, —— 
s faid agreement, an been hoes XIE 20 
. 


Campbell, ven to the 

% and that, ul ſaid 
aus and opprefhve; ode! 51 1 no Bo 4 
Mr. Halſey, and Mr. Peters, counſel forthe 
plaintiff, moved in arreſt of judgemeht, and for 
; Cauſe alledged;— That the iſſue joined was im- 
material, as the obligation 

given for final 

were, at the time of the loan; in a 
condition, and attended wich a riſſqur of — — 
tak loſs thereof, n eee Ben 
or a much g — in valne, than 
the note from 
Campbell: 


— rs gas Se Þ& + zz + © 


n. ande cb sse, the enen nat being 
at for money Joancd, but for a callateral articte 
gf a periſhable nature, aud the whole hazusd af lain 
of Wl loſs being upon the — laid comtradt is 
a | 


. 


— 
not uſurious. 


By THE n 2 8 * | . 
verdiſt, in this cafe that fur pear made the 
sch day of February, 1785, of 16839 dollars 
nn final ſettlement certificates, or centificates-of 
4 WW balances due from the United States, it was | 
agreed iio give, and. ibere vas in fadt given, he TT, 
note no ſued, being for the re- payment of he 
like fum; and kind of certificates; at che end of _ 
fix months, with lawful amergſt cbercon ; uf,j 
gllo abotber note for good.” law ful money: „am NAD 
Which agreement, the jury find. was uſur io, 
within the ſtatute - vhether ãt could be w, is 
a queſtion. of :law nom moved in arreſt. 205 3 

- To: bring.a contratt within the Rare, ant] o a 
the miſchief it was made to prevent, it muſt be 
dearly for che re- payment of à greater value 
than the amount of the Joan; with an advance 
thereon, at the rate of fix per ont per amet. 
That it be of a grtater quan /hough <Pad 
ſame kind of article, is mot ſufficient : I the 
article he of a fluttuating value; and from ſueh 
change or diminution uf its value, as from its 
nature, or the cnur ſb af trade, it is ſub je i 
it may not, at the time of ent, be worth 
more, n of. hundred 
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— courſhillings would 
not come within the Ratute, be what 
— 1 end: Nor would. make 

erence; if it was to repay! 196:buſhels af 
ſalt and a ſum of money beſides, prouided bath 
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lue- of the loan, and ſix per cent. intereſtuhere. 

ith regard to the final: ſettlement certi 

ficates, ſaid to be loaned in this caſe; it i 

matter of public notoriety. that they weve, at 

the time of the contract, in a ſtate of e- 
preciation, and that having no funds 


on, for principle or intereſt, it was wholly um. 


r favour — es the 


certain ho low they would fall, and whether 
at the end of fix months, they would, if ch 
dered as merchandize (as they multr be ia 
bring them at all within the de ſeriptionoaf the 
ſtatute] be worth half ſo much as they were 
when loaned.; In which caſe tho ꝓlaintiff, ins 
ſtead of gaining three hundred pounds, would 
loſe that ſum, and the defendant gainit. The 
loſs. by the depreciation · was at the plaintiff 
riſque: As he received in the 300k a premium 
for the riſque, the rule of damages upon tha 
note, would be the market value of the certihs 
cates, at the time they were:ts be re 
was the caſe of Lathrop vs. Weſt; determined-in 
this county, where the loan Was of depreciating 
continental hills, and a ſum in hard m 
taken as a premium ſor riſling the depreciation 
upon them. There the; depreciation happens 
ing to exceed the premium, the plaintiff tot the 
whole, intereſt, and part of the principle a 
might have heen abe gaſe here Phe: contra 
122 caſe, though in che form of a ddab, bwai 
cally in nature f a ſpeculatiomb and bagaii 
of hazard It depended: uponar 
Yize, that of 7 ——— or ho 
much of che principal. or valae Hand, >thould 
he repaid, and vhich of the parties the 


oontingency 
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how 


lt — it may leave a queſtion, 4 
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how far the premium taken for- the rifque in 
this cafe; was unconſcionable; and cou ere == 


lieved againſt in equit 2.39 ement Was; 
. 12 5 Judge e 


Judge Deen; and ge Pirxix, di ſſenti 
. The afſue' &., was material: ee 
herfabtepleaded, and found hy the jury, ope-· 
ate totally:to deſtroy the plaintiff s curity, 
aud bara recovery! thercon. Unleſs (as ig ob 
etted im the motion) this borrowing and loan. 
my, though deſcribed in he obligation itſelf to 
e on latful intereſt, is iricapable of drawing 
any intereſt whatever: For, if it is capable ot 
drawing laufullintereſt, it is! c capable of addi. 
non, if the parties pleaſe. To ſuppoſe a con- 
ra which will carry the lavſul intereſt, 5 
a the fame time cannot, by any pen py 
nade to carry more; involves in it manifeſt ab- 
urdity. The loan that will draw fix per cet 
nay dra ten or et 0 ere 60 n 
farties 5! DW \ 65; 246.3. O04 
In the prefent-eaſe;' if Jody ment is to ahi 
rendered'for the:plaintiff, will the court allo 
. the oblige: 
don, when, by the expreſs dontfaßt of the 
net, che fame" ob)j «My ſecures the 
ful intereſt thereon ? Plenty there cun be 
n ſeverantt. he ſecond note af one thous 
ſand dollars, is foundiby the jr 3 
for the conſi deration of 3 6 felt m lent. Le 
x ſit; ben mnned upon it, wag upon the 
principles laid dawn in this caſe, 1 | 
moſte be er eee Will not 
then, have recovered/on the firft 
the principal ſum loaned, and the legal int Elt 
— — he fecond ſuit, have 1 tec 
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5 tent tecvvered dy the firſt judgemem. 
new, that many arts und 
Tf fübtiltles ave been” invented and 
ufüters, to evade the law. This 
gillatürs tö be circumſpeR, and attenttwe 16 
| defeat them; and to ena generally, and not 
Atieularite- — modes of uſury, which 
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CounTY-o0r WIVD AAM, Mazen Tau. 


The principal queſtions which ariſe in che 
law; authorities, are upon the diſtindtions be- 
tween a mere bargain and a loan: For a ſiinple 
bargain, though a hard one, is not within the. 
nſt· uſury: Ang: uſurers have ended» 


ſtatute agai 4 
youred to eVade. the law, b 2. diſguiſing. the Joan 


under. che ſpecious ſhow of a bargain, and poſ- 
ſibly on 5 riſque. The judges have often 
put 10 difficulty to uncover this diſguiſe; 
but whenever-it-is diſoloſed, it proves fatal. — 
In the prefent caſe, there is no cover as to the 
loan; for it is ſo expreſſed in the obligation, 
and to be on intereſt till paid It is an eſſen- 
tial part of the pleadings, and a. faQ found by 
the jury, that there was at the ſame time, an 


obligation given for a further ſum of one thou- 
ſand hard dollars, on no other conſideration, 
than as an additional intereſt to the fix per cent. 
ſecured by the firſt, or principal obligation.; S 


and by the corrupt agreement of the parties. 
Theſe tatts being found true by the jury, the 


court have to determine whether the caſe is 


within the ſtatute againſt uſury. It is-ſaid not 
to be, becauſe the note for one thouſand dol-- 


lars, was in fa&t given to ſecure the depreciation 


only; and, therefore, it was all a bargain, and 
We find no prece- 


not in nature of a loan. 
dents, or law authorities whatever, which ſave 
acontratt out of the ſlatute againſt uſury, mere- 
-ly on account-of the principal ſum loaned being. 
liable to become of leſs — at the time of 


payment, chan at the time of the loan. True, 


that where the whole principal is at hazard on 
ſome contingency, ſuch contract is not uſuri- 


ous; but that is not the preſent caſe. Conſo- 


nant with theſe principles, were the whole 


. courſe. of judicial deciſions in this ſtate, during 


the zerm of the exiſtence of what was called Old 
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ſtant ſtate of depreciation : Yet all obligutidn 
and loans, in that n were _ 79 


rious, where they would have deen fs 

if made in the eſtabliſhed com wr rags, 

A eontrary conſtruttion of the law will xn enuf 

Jy defeat the good. deſign thereof f. and open 
for every MoS: of oppreſſion which i i i 

meant to prevent. 3-154 10 25AguE3 
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Rasi and his Wife again ROMA... 
ACTION on Bond of *Recogiizance— 
The taſe was; as diſcloſed in ſpecial plead- 
ings That the wife of the plaintiff, while ſole, 
inltitüted her ſuit againſt Samuel Poſt; for the 
maintainance of her baſtard ehitd;* of Which he 
was the putative father; and before a Juſtice 
of the Peace, ſaid Samuel and the defendant en- 


ww F973 - ©@' . 


tiff, in the ſum of 150l. conditioned, —< That 
jn caſe ſaid Samuel ſhould appear before the 


oo wh — — 2 a — © T3 '' 


« Norwich, anſwer to ſaid complaint, and abide 
final judgement thereon, then to be void,” &c. 
—— The cauſe came before the court of com- 
1 mon pleas—ſaid Samuel appeared by his attor- 
| ney ;—and the cauſe was continued to the next 
| term; when he again appeared, and pleaded to 
the action; but on an objettion to the court, 


2 %- 


tered a bond of recognizance to the then plain- ere 
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1 matt 
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of a bal 


child, judge- 
ment being 
rendered for 
quane:ly 

- ments, 
4 ſtatute of 
limitation 
does not 
rate in 
favou of 
the bail till 
a year after 


the laſt pay- 


* court of common pleas, then to be holden at ment. 


that the plea was improperly cloſed (which be- 
ing ruled againſt him) he ſuffered a default.— 


The court of common pleas adjudged, that he, 
/ with the mother, ſhould ſtand chargeable with 


judgement for the plaintiffs to recover the ſum 
T of 16“. 175. 6d. being ſaid Samuels proportion 


the maintainance of ſaid child, —and rendered 


1 from the birth of the child till that time; and 


; that execution ſhould ifſue quarterly for a fur- 
1 ther ſum of 10. 175. 69. the reſidue of his part of 


; the ſupport. Execution iſſued on this judge- 
1 ment, and a return of non eſt inventus —And 
n more than one year after, the preſent action was 


commenced againſt the bail. | 
On demurrer, three points were made in the 
b defence — | . 
1ſt. That the Recognizance was improperly 


5 taken; for that it not only required the ſaid Samuel 
is IAA Kika-- to 
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appear. — —— fond 

hich ſhould: he rendered there 
. — * — — Fuſhee having nd Powe 40 
talerſach a; recognizapce, it waswoith ajiacna]. 


2 ©: 
atk; Iycas-itctefpeted/any W — 
| pearance at court. vod 


2. That ſaid Poſt having appeared, and ꝓlead 
to the "5: Thatfaid Py having appeared, a default 


being afterwards entered, could not prejudice 


him; for the reimen: that the plaintiff 


e in the attion accepted his appear | 
: rom on the afhjon acces i 7 EX of be Parte A 
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judgem 2 1 ſt the prine hich Oo 
| e this 476 By nor. Pry ; eipt; 0 nt Fer 


ud emen as 900 the « plaintis 9) OHq3: 
2g WHO | Covar. The recogni-. 
Fance Deli be Taſtice, that "the defer Ant 
ſhould abide the order of the aides 'of F common 
_. Pleas, as well as for his appearance, was: 
taken within the ſtatute; and'is Ice 15 in 
the Tourfe bf p Few, VIS , E.Cal 
Fl. Kuck it appears,” that Ok e 
has oper Par c pribe lr, not AbidZ 
ing the orde . Naeh and alſofpr n 5 ppear- 
_ ance. * The records > ar tha an ap 
pearance. nt dui pile te 0 
was delivered up Ti ae ay 1 255 
be proved bhly y the re 
late determination, in the caſe of Fitch bor 
Ante. 18. Hall, affirmed in che Tupreme court of errors.“ 
| Tbat mare than. a year had elapſed from the 
time of the final judgement ag 55 he princi- 
Hal, before the tningip@Abie-laid}cthial Mou 
ordinarily have exonerated;theibail-obut it 
nat operate him in this eafe, 0 Phe: judges 
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defendant's counſel boing out of evury did t 


then onter for coſt /i and; moved for libe rryoto 
doit now, which was 2 And, By 


f * 

* | Country or:NtwoLonnpony Manen Ter) 

* . Brrut Count. ITbe adion wasdiſcont 
= tinued laſt term, and is qut of court. Judg 

Richatds ment carmot now be rendered for the deſen. 

, dant 0 recover his coſt; there having been 0 


wotion entered for coſt laſt term, Vhich could 
the judgement relation to that time 
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Pr ron for divorce, .6 a 6n the e of 
wilful deſertion, for more 1 57 5 
The petitioner was not preſent. in 1757 

the fals being ſubſtantially proved, WIE Ga 
the deſertion had been of long continuance, 
upwards of twenty eee . N dilpenſed 
with the petitioner's perſonal appearance, ,and 
ſaid it had been before done, in the caſe of a 
Mrs. Thompſon, in the county of Hartford, 
whoſe huſband was ſuppoſed to he loſt at PR 
and ſhe being unable to attend court, bs 
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gn ain 1 Annona e ebäfd b ootuiomplenne 
appointed in Tbe plaintiff being adminiſtrator on the 
the tare eltate of William/Nicole;»deceaſed; brought his 


deceaſed ation of debt, on bond, againſt the defendant: 
evelc, may Aſter having abtained oyer of the letters of ads! 


in this ſtate 


\ 
196 


195190; 04 rt 
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An "oor Mee ment LH 571310 152. 


belonging 1. That by the 3 ofe adminiſtration 


to the de- 


ceaſcd. ſhewn on oyer, the plaintiff is appointed admi- 


tels and credits, of William Nicole; deceaſeil, 
2 New-York ; and iniwhich: 


2 eee eee 


1101 34. 


fue for the miniſtration, wes dotendant- Pleadet | in abate- 


niſtrator on all and ſingular the goods, chat- 


an 
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2 
a in bis aftion: whereas, by the writ, the plain. 
bf challenges and deſcribes-himſelFias Am . 
— 
> 
d 


iſttator on the goods; chattels\and:oredits:of Nicole? 
— — not adminiſtered by — 
u Funſalaur Vicalt; deceaſed, who, in thig life; M 
and at the time nd his death, was admniſtras 
J: tor, &c. 4 
2. That it he letters of admini- 
gration, that the Paint was only appointed 
8 hi of the eee h ne of N and cre- 
| of the 05 ate in the ſtate o New 
f Ga Roti 12555 Tate: 4 ＋ 
3. For 1252 dminiftration” granted in the 
aff op of New-York, doth not authorize ſuch 
0 A e to commence or proſeeute an 
Kon for the recovery of any goods, chattels, 
4 or cre, within this ſtate. 
a 
. 
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This p ſea was , by the court of common pleas, 
adj udg 7 ſufficient, and the proceſs abated ;— 
| Hit bing brought up on writ of error, the 
' Wl judgement c of the court of common pe. Was. 
-: Wl reverſed. 
By THE wHoOLe CourT.——lIt appears by 
de letters of adminiſtration, recited in the plea 
in abatement' to m5 action, before the court of 
Common pleas, thal the plaintiff was duly ap= 
pointed ihe fr of New Marbs af sf W 
tor of the goods chattels; and credits of Milli. 
an Miagle, debeaſed, irhin the diſtrict where: 
che int in his lifetime d welt; Which let? $0502! 
ers of admini ſtration extend by the words r & 
them, to alb the goodb and chattels that be 
(d deceaſed poſſeſſed in his life-time, and at his 
death - therefore, the two firſt exceptions in 5 ces 
abatement are without found atis. 
A to che third exception That the plain 
„uff cam have no authority te act as adniiniſtra- 
bh or in this ſtate, By) virtue of an appointment 
d in » another tate, it does not appear Wa : 
n EY 


Ho þ 


County or Nzw-Lownpon; Mazcy Tzzxx 


ed in reaſon, or on any poſitive law of this 
ſtate. Immemorial uſage has been, to admit 
adminiſtrators appointed in other ſtates to pra. 


ſecute their adtions here. An adminiſtrator is 


appointed by act of law, to colle& and admi. 
niſter the goods, chattels, and credits of the 
deceaſed perſon, for the heneſit of the creditors 


and heirs, and aQQs in their right. It is moſt 
convenient, that the whole ſhould be tranſaQ. 


ed by ſome perſon appointed in ih ſtate where 
the deceaſed. dwelt, and the principal part o 
his eſtate is; and that all the proceedings ſhould 
be regiſtered in one office: And an adminiſtra. 
tor being duly appointed according to the law 
of ſuch ſtate, there appears no good reaſon why 
he may not act in that capacity in another ſtate, 


as well as an attorney, or agent, appointed by 


any particular perſon, may be admitted to 
for his conſtituent, eſpecially among. neigh. 
bouring and confederated ates. FOES 
It may, in ſome caſes, be convenient to aps 
point an adminiſtrator on the goods of a fo. 
reigner, who dies in this ſtate, in order to col. 
le& and inventory his effects found here, and 
for payment of his funeral charges, and debu 
contracted and due in this ſtate: Alſo, that 
the remainder: of the goods or effects may be 
carefully. delivered over, to be. adminiſtered 
upon, at the place where the deceaſed. belong. 
ed; as was done in the. caſe of. onę Cadogan, 


who died in the diſtrict of Norwich, which ws 


determined in this court laſt March term.— 
In the preſent caſe, it does not appear that the 


deceaſed had any goods or chattels to be ad- 


miniſtered in this ſtate, or that there is any 
fpecial- reaſon. why. the adminiſtrator ſhould 
not be admitted, according to the former 
ulage and cuſtom, to commence and proſe- 
* it ow eps $14,768 
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Waterman 


County or Nzw-Lonpon, March Tar, 


their verdict on a deed to the plaintiff, ſigned 
by one Vriglit and Young, which was neither 
acknowledged nor recorded, as the law direQs; 
therefore, was not legal evidence. 

By THE wHoLE Couxr.— On motion in 
arreſt, the court cannot enquire into the evi. 


. dence on which the jury found a general ver. 


dict. The declaration ſet forth—That from 
the year 1774, to the year 1785, the plaintiff 
was rightfully and legally poſſeſſed of the land 
demanded, by virtue of a legal aſſignment from 
Wright and Young, to whom it was conveyed 

y one wy Loudon : That the defendant, 
without law or right, thereinto entered, and 


thereof diſpoſſeſſed the plaintiff: That the land 


A vrt to 
replevy 


_ taken 


y attach · 
ment, is not 
an adverſary 
fair, but a 
mandarery 
precept, and 
oughtto be 
directed to 
the ofhicer 
who ſerved 
the attach» . 
men, 


in queſtion was aſſigned to the plaintiff, to be 
diſpoſed of, for the benefit of all the creditors 
of Wright and Young ; and that the plaintiff 
hath good right to recover the ſame, &c. 
The plea is proper to the attion, and puts the 
whole declaration on proof, which being found 
by the verdict, in favour of the plaintiff, every 
thing neceſſary to ſupport the plaintiff's right 
of recovery, as alledged in the. declaration, 
muſt be taken to have been proved to the ſa- 
tisfaction of the jury ;—therefore, the plaintiff 
ought to have judgement. 5 55 

—— —— —— 

1 51 
DEN ISsON againſt RayMONS. | 
CTION on the caſe, for a non-ſeafance in 
the office of conſtable. Declaration 
That the defendant being conſtable of the town 
of New-London, did attach, at the ſuit of the 
plaintiff, againſt David Hillhouſe, 615 V5 of 
Carolina pink-root : That the plaintiff recover- 


ed judgement in ſaid ſuit, for about 46“. debt, 


and for el. 145. 7d. coſt, and had execution 
i be” | 8 thereon, 


229er. a 


. =* 


CounTY or NEW-LoN DON, Manch TERM. 
thereon, which was regularly delivered to the 
defendant to execute: That the defendant ſo 
negligently kept ſaid pini-root, that it went out 
of his poſſeſſion, and was loſt ; and that he re- 
turned ſaid execution, with his indorſement of 
non eft inventus: That Hillhouſe, the debtor, 
having abſconded to parts unknown, the plain- 
tiff was, by means of the, defendant's negleR, 
defeated of receiving any benefit from his ſaid 
debt and judgement. | 
Plea.—That after the pink-root was attached, 
as ſet forth in the declaration, the ſame was re- 
plevied, and taken from the defendant, by Eli. 


jak Bingham, a legal deputy-ſheriff, by virtue 


of a writ of replevin to him directed, in favour 
of ſaid Hillhouſe, againſt the defendant, ſum. 


moning the defendant to anſwer for'a treſpaſs, 


in wrongfully taking ſaid pink-root, &c.—Re. 


citing the writ of replevin at large. 1 
To this there was a demurrer, and joinder 
in demurrer. © | 
The writ of replevin, recited in the plea, be- 
ing immediately againſt Raymond, the conſta- 


275 
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Deniſon 
| again 4 

Raymond. 


% 


ble, without reference to the plaintiff, at whoſe . 


fuit the goods were taken; and the bond on 
the replevin being taken to anſwer the damage 
which ſaid Raymond ſhould ſuſtain, the only 
queſtion was, whether ſuch a mode of replevin 
could affect the plaintiff in this action. And, 

By THE WHOLE Court.——The writ of 
replevin, recited in the defendant's plea, has 


no relation to the plaintiff*s ſuit againſt Hill. 


houſe, on which the p:nk-root was attached; 
nor was the plaintiff a party to the bond taken 
on ſaid replevin, nor can he take any benefit 
thereof for obtaining ſatisfaction of the judge- 
ment which he recovered in ſaid ſuit ;—there- 
fore, he ought not to be affected thereby. 


ur 5 A 
L1sz 


w_— County or NZw-Loxpox, Manen Tzaw, 


A writ to replevy goods taken by attach. 
2 ment, is not an adverſary ſuit, but a mandato. 
Deniſon ry precept, which ought to be directed to the 
13 officer who ſerved the attachment, requiring 
mond. him to re-deliver the goods to the defendant 
in the original action; to give notice thereof 
to the plaintiff at whoſe ſuit they were attached, 
and to return the writ of replevin to the court 
to which the attachment was made returnable, 
On granting ſuch writ of replevin, the Juſtice 
ought to take bond, with ſufficient ſurety, to 
the plaintiff at whoſe ſuit the goods were at. 
tached, in a ſum ſufficient to ſatisfy the judge. 
ment which the plaintiff may recover on ſaid 
ſuit; for, by the replevin, the pledge, which 
the plaintiff } holds for the ſecurity of his debt, 
is changed. : 
The writ of replevin, -recited-in the defen- 


dant's plea, is not grounded on any attachment, 


but contains an action of treſpaſs againſt the 
* preſent defendant, for a wrongful taking of the 
goods ordered to be replevied, and the bond 
was taken to him; therefore, he alone can take 
the benefit of it. This mode of replevin is ir- 
regular, and not warranted by law. Judge- 

ment was, ErRIONG, for the ere 


——— 


Swan againſt BurLER. 
— af . 
zug milla ed. And verdict for the plaintiff. 
- when the Mr. Parſons and Mr. Brainard, moved in 
cauſe is 
committed arreſt of; eee becauſe one of the exhi- 
to the ju bits in the caufe (which contained material 
is not Cl- 
ent mater evidence) after bein read on trial, was miſlaid, 
NS and could not be found when the cauſe was 
at the time committed to the jury: therefore, was not be- 
baverhe fore them while the cauſe was under conſide- 


eauſe * ration. By 


CTION of book-debt.—Nil debet plead- 


my — wü XX Mt Wi ww 


CounTY or NEw-Loxnox, Marcy TAM“ 


By THE wHOLE Count. The exhibit, 
refered to in the motion, appears to have been 


miſlaid by mere accident, at the time the cauſe 


was committed to the jury. The contents of it 


were then ſtated to the jury by the defendant, 


and agreed by the plaintiff ; and neither party 
moved to ſtay the cauſe for want of it: The 


motion, therefore, is not ſufficient to ſet aſide 


the verdict. 


HaArs EY againſt Morr. 


CTION of book-debt.— The general iſ- 
ſue pleaded—And verditt for the plain- 
tiff. 1 

Mr. Huntington and Mr. Babcock, moved in 
arreſt of judgement, alledging for cauſe—That 
the principal article in the plaintiff's account, 
and that which turned the jury to find a verdict 
againſt the defendant, was a charge of 50l. for 
a /alt-work, conſiſting of lands, buildings, and 
utenſils ; which charge againſt the defendant 
could not legally be admitted as an article of 
book-debt: And that the ſame was founded on 
a pretended contract, ſaid to be made in the 
year 1778, for the fale of lands and real tene- 
ments ;—therefore, void, by the ftatute of this 
ſtate, for the prevention of 7rauds and perjurtes ; 
and was no foundation in law whereon to war- 
rant a judgement. | ne 

By THE WHOLE Court.——We are not, 
after verdiQ, to go into the evidence at large. 


On motion 
in arreſt, the 
court will 
not go into 
an examina- 
tion of the 
e videnee at 
large, on 
which the 
verdict is 
founded. g 


From the plaintiff's account on file, there ap- 


ears a balance jn his favour, larger than the 


jury have found, excluſive of the article men- 
| tioned 


In book- 
debt, if che 
account 
Shewn on 
oyer, be leſs 
than 20l. al- 
though the 
demand in 
the declara- 


tion may be 


more, no 


appeal lies. 


County. ox Nzw-Lonpon, Marcy Tzry, 


tioned in the motion; and with, regard to that 
charge, though it would be inadmiſſible as for 
the /ee, or real eſtate, yet it might be good for 
the works, or for the uſe of the works. 


WILLIAMS againſt, LEE IDs. 


HIS was an action of | book-debt, which 

came up by appeal from the court of 
common pleas. | 

Mr. Wait and Mr. Coit, now pleaded in abate. 
ment of the appeal: — That the matter in de- 
mand before the court of common pleas was leſs 
than 200.— for that the plaintiff's book produced 
on oyer and on trial, conſiſted of one article on- 
ly, of the amount of 9/.—and that no account 


was exhibited- by the defendant on trial, both 


parties being preſent. 

By THE Court. No appeal lies in this 
caſe.— The ſtatute does not admit an appeal 
from the judgement of the court of common 
pleas, unleſs the value of the debt, damage, or 
matter in diſpute, exceed the value of '20l.— 
Vide Thomſon vs. Wales, ante 35.——This is an 
action of debt by book, and although the decla- 


ration alledges That the defendant owes thir- 
ty pounds, by book, to the plaintiff, yet it ap- 


pears by the pleadings, that the hook produced 
in court on oyer, in evidence of the, plaintiff's 
demand, contained only one article, charged 
at nine pounds; which 1s the proper evidence 
of the value of the debt in diſpute, and ſhows 


that it does not amount to the value that en- 
titles to an appeal. The ſtatute ought not to be 
eluded by any thing alledged in the dedlara- 


tion. 


Judge 


a CounTY or NEew-LonDon, Marxcny TzRNM. 


Judge Dyxx, diſſenting. 
in a declaration, that the defendant owes more 
than 20l. and more be demanded, and the ge- 
neral iſſue pleaded, the ſum demanded then 
becomes the matter in diſpute ;—and though 
the plaintiff be not able to make out more than 
zl. on trial, or produces a book for no more 


If it be alledged 


9 
- - 

1787. 
Williams 


againſt 
Leeds. 


than 10l. yet the challenge being for more than 


20l. the appeal lies. The juriſdiction of the 
court ought to appear from the declaration, 
and not to reſt on ſuch uncertain footing. In 
the action of book debt, the defendant has right 

ing in his demand againſt the plaintiff, to 
what amount he pleaſes. This cauſe ſet out 
with /a declared diſpute of more than twenty 
pounds, and on trial, the plaintiff ſhows leſs; 
yet the court cannot know but that the diſpute 
may, notwithſtanding, terminate in a much lar= 
ger ſum, by the demand of the defendant :— 
Therefore, the juriſdiction, or right of appeal, 
muſt depend on the declaration and demand, 
and not on the trial. "47 


Woog againſt RavmonD. 


ACTION of diſſeiſin. Verdict for the de- 
fendant. ob 2 Paws . 
Mr. R. Griſwold and Mr. Spalding, ſor the 


principally for this cauſe :—That one of the 
Jurors who tried the caſe is brother-in-law to 
the perſon who gave bond in ſaid action for 
the defendant, and was thereby liable to. pay 
the coſt of ſuit, had the plaintiff recovered, the 
defendant being a bankrupt, and unable to pay 
any part. 2 Judge- 


SY, Js 3 Ba; ,-0 


e 


plaintiff, moved in arreſt of judgement, and 


of atreſt. | 


The ſame 
degree wil 
relationshj 
between a 
juror andthe 
patiy inte- 
reſted in the 
ſuit, as would 
by ſtatute, 
exclude a 
Judge from 
ſetting in a 
cauſe, is ſufs 
ficient cauſy 


hon a cer- 


debt, is noc 24) 


Cour or New-LonDon, Marcn Tag 


Judgement arreſted. 1 3 
B TE Cour. The firſt exception in 
- the motion, that one of the j jurors was brother. 

in-law to the perſon who was bound for the de- 
fendant's proſecuting the appeal in this action, 
is the only reaſon for arreſting judgement in 
this caſe. It appears on examination of the 
Juror, that he knew his brother was ſurety for 
the defendant before the jury gave their ver. 
dia; and a judgement for the defendant would 
exonerate the ſurety from.his bond. The caſe 
comes within the reaſon of the ſtatute which 
excludes a Judge from giving his opinion in 
any caſe; wherein he ſtands in ſo near a rela. 
tion-to either party as the juror does to the 
ſurety. 


ge DyER, diſſenting ——1 think 475 re- 
lation between the juror and the ſurety would 
not have been a principal challenge —if ſo, it 

ought not to be taken ea of, to oy aſide 
we verdi. een. I 


k — 


p WADDELL againſt SnAw, Executor of Sua, 
deceaſed. 3 


CTION of debt on bond, for 20604. iven 
by the deceaſed, 475 ſeph Phelps, and Aſahi 
Strong, id this condition: —“ That whereas, 
«<'m Waser den of 1000. current money of 
the province of New-York, the above bounden 
1 * Foſeph Phelps hath, by deed of mortgage, of 
even date herewith, conveyed to the aboveſaid 
*©Weaadell, one certain tract of land, lying in He- 
* bron, containing about twelve hundred acres, 
"00 as in ſaid deedi ls deſcribed. —N ow, if the above 

24 bg 4 | 415 40. * bounden 


* 
— . 


we 
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« hounden Joſeph Phelps, Aſahel Strong, or Na- 1787. 
h « thantel Shaw, or either of them, their heirs, 
P © &c. ſhall pay to ſaid Waddell, his heirs, &c. Waddell 
- WU © che full ſum of 1000. current money of the _— 
| « province of New-York, with the lawful in- * 
« tereſt, at or before, &c. then to be void, &c. * 
Which bond was vouched by two witnefſes.— 
Judgement was rendered for the plaintiff, by 
the court of common pleas, and the cauſe came 
up by appeal. | 5 
Mr. Chandler and Mr. Coit, took exception 
to the legality of the appeal, on this ground 
That the bond on which the action was brought, 
was given for the payment of money only, and 
well vouched by two witnefles;—therefore, no 
appeal is- allowed by the ſtatute. | 
Mr. Wait and Mr. Pay/ons, for the defen- 
dant, contended—That: from the condition, 
there appeared to be a mortgage deed of even 
date with the bond, given by one of the, obli- 
gors, as a collateral ſecurity for the ſame debt; 
and that the deed and bond have mutual rela- 
tion to each other: For on payment of the ſum 
of the bond, or condition of the deed, the title 
reverts in the mortgagor ;—therefore, the title 
of lands are materially connected with the de- 
termination of this action; and conſequently x 
the bond is not for money only, within the true | 
intent and-meaning of the law. N 
By TRE Cour. The appeal doth not 
lie. The bond is for the payment of money 
only, notwithſtanding what is ſaid in the con- 
dition reſpecting a deed of mortgage, given as 
collateral ſecurity for the ſame debt ; for the 
payment of 10007. New-York currency, is the © 
only thing in the condition to be performed, 
in. diſcharge of the obligation. 
Fudge Dvzs, diſſenting.— In the condi- 
tion of the bond, there is a reference to a moxt- 
5 Mm. | gage 


— 


Counry or New-Lonpox, Marcy Tax, 


75 gage deed of a large tract of land, depending 
= 


on the performance, or non-performance, of 


Waddell ſaid condition. If the condition is not per- 


formed, the land becomes forfeit to the obli. 
gee, and is ſegally veſted in him, and if the 
obligor avails himſelf of it, will extinguiſh the 
boy and the obligor, in that caſe, will not 
be obliged or enforced to pay any part thereof, 
but the land will be eſteemed a ſatisfaction; 
therefore, the bond is not for money only. 


The STATE againſt PutLes. 


Noa criminal proſecution, it was moved 
i That the State's Attorney might teſtify 
what the priſoner had difcloſed to him, upon 
an application to be admitted a witneſs for the 
Rate ; which the Court refuſed, and ſaid—Dil. 
cloſures, under ſuch circumſtances, to the 4. 
torney, ought to be confidered as confidential, 
and it would tend to defeat the benefits the 
public may derive from them, ſhould they be 
made uſe of to the prejudice of thoſe from 


” ; "2. . * - 
"whom they come. 5 
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Vo res againſt Hunpixgrox, | | 
FN petition for a new trial, on the ground 
of new diſcovered evidence.—Beoket;' a 
witneſs offered by the petitioner, though named 
in the petition, was refuſed to be ſworn; be- 
cauſe, the party, by uſing due diligence, might 
{£1 IUL | ITE IT 


have 


Rr 


CouvwTyY or New-Lowpon, Marxcn TERM. 
have known of, and had his evidence at the 
%% Bron gc Buheh: 
The, petitioner then moved—That another 
witneſs might be ſworn, who was not named in 
the petition; but he was refuſed, becauſe he 
was not named; though it was ſaid by ſome of 
the Court, there would be more reaſon for ad- 
mitting him, after witneſſes had teſtified who 
were named in the petition, but in this caſe 


none had worn. No after witneſſes were of- 


fered, and the petition was withdrawn. 


Jonxsox againſt Foor and Otlers. 


7 | 


ut 
3787. 


— 


Neo es 
againſt 
Hu n tinge 
ton. 


againſt Hil» 


PHE plaintiff offered the depoſition of 91 Vid-Nichots 


veſter Gilbert, Eſq. who lived within twen- 


lyer, ante. 


ty miles of the adverſe party, but when ſworn, 7: 


was at Tolland attending court, which was more 


than twenty miles diſtant from the adverſe par- 
ty, and who was not preſent or notified. The 
admiſſion was objefted to, on the ground that 
the plaintiff might have taken the depofition 
when the deponent was at home; and that it 
was unfair, and evading the ſtatute, to improve 
an opportunity to take it when he was from 
home, at ſuch a diſtance as to defeat the ad- 
verſe party of the benefit of notice and croſs- 


examination: But there not appearing any de- 


"gn on the part of the plaintiff, in omiting to 
take the depoſition before the deponent was 
from home, and he muſt afterwards take it 


when he did, or be deprived of it ;—it was 
therefore admitted by the court. aan. 


4 
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Cask againſt Cas. 


e JOSEPH CASE made his laſt will, deviſing 
IE ak ſundry tracts of land, and bequeathing ſuns 
chargeable dry pecuniary legacies, chargeable upon his 


bor me e perſonal eſtate; and if that ſhould prove inſuf. 


ment 6 


ecuniary. > ficient, then upon certain reſerved lands. 


legacies, . a ; 
* The court of probate, which took cognizance 


peal from of the will, finding there was not perſonal ef. 
— che tate and reſerved lands, ſufficient to diſcharge 
coutisrofix the debts and pecuniary legacies, ordered part 
les of lay, Of the deviſed eſtate to be fold for that pur- 
ours not. Poſe. An appeal being taken to the ſuperior 
to proceed Court, the decree of the probate was ſet aſide; 
ment Fee and the Court aſſeſſed a ſum upon each: deviſee 
eilate. and legatee, proportioned to the value of their 
feveral ſhares, ſufficient to diſcharge the pecu- 


niary legacies, and reſidue of the debts, not 


paid by the ſale of the reſerved lands and per- 


fonal eſtate; and ordered execution ſeverally 
to iſſue againſt each, in favour of the execu- 

* tors, for the ſums ſo aſſeſſeen. 
.. Judgement of the ſuperior court reverſed. 
B Tae Cour. — Where the /perſonal 
eſtate is only ſufficient for payment of debts 
and charges, a pecuniary legacy is loſt.. If 
there is a reſiduum, but not ſufficient for the 
payment of ſuch legacies in full, they muſt abate 
in proportion, unleſs ſpecial proviſion be made 
by the teſtator. But the legacies, by the laſt 
will and teſtament of the deceaſed, in the pre- 
ſent caſe, are ſpecially charged upon the per- 
{onal eſtate ; and if that ſhould prove inſuffi- 
cient, upon certain lands deviſed to be fold, 
and no further ;—therefore, proviſion made to 
Pay thoſe legacies out of lands ſpecifically de- 
viſed, is againſt law: And the judgment of the 
ſuperior court, ſo far as it reverſes the decree 
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of probate, ordering lands ſpecifically deviſed 


to be fold for the payment of pecuniary lega- 
cies, was right ;—but the ſuperior court erred, 
in adjudging that the lands thus deviſed ſhould 
ſtand charged to make contribution for pay- 


ment of the pecuniary legacies, and in proceed- 
ing to apportion each deviſee's and legatee's 


part to pay, and granting execution therefor. 
This part of the judgement involves the prin- 
ciple, that pecuniary Jegacies may be charged 
upon lands ſpecifically deviſed : But the con- 
trary of this, is the true ground for reverſing 
the decree of probate. 

It is the province of the ſuperior court, on 
appeals made from decrees of probate, to fix 


the principles of law, for the direction of the 
courts of probate ; but it ſeems not to be au- 


thorifed to proceed through all the forms to a 
complete ſettlement of eſtates, as a prerogative 
court. The execution of the law, as aſcertain- 
ed by the ſuperior court, appertains to t 
courts of probate. 1. 

If the ſuperior court is authoriſed, on ſuch 


appeals, to proceed to a complete ſettlement of 


eſtates, yet the manner of doing this, in the 
preſent cafe, by granting executions againſt 
the deviſees and legatees, to compel them to con- 


tribute their proportion, is exceptionable; for 


28 a court of law, in which capacity the appeal 
was made, it concerned the Court to proceed 
according to the forms which are preſcribed 
for the ſettlement of eſtates, and are the rule 
of the courts of probate; but no ſuch mode of 
proceeding is known in the law, in a caſe of this 
nature. | o 
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e May and his Wife, againſt WEBB. 
Aguardian YN this caſe, the original adtion was book: 
r 1 5 by the defendant in error; 


appointed | 
by the cour for articles delivered to Martha, wife of May; 
SS GE plaintiff, before marriage.—On trial by the 
mication of jury, a ſpecial verdict was returned, finding 
the Winor is theſe facts:“ That ſaid Martha, while ſole, 
ar ah nag «and before her intermarriage with ſaid May, 
lawfully ro in the years 1773 and 1774, being then a 
dre f en minor, under the age of eighteen years, and 
bold till he © more than fourteen years, and pofſefſed of 
ave as © ſufficient eſtate in her own right, did, with 
the guardian e the conſent and approbation of Ezekiel Mil. 
8 *lams, Eſq. of Weathersfield, purchaſe and 
| 01 «%orhers © receive of ſaid Webb, the ſeveral goods and 
xcceptince © articles charged in his account, to her own 
3 aſe and benefit: That ſaid Milliams was, by 

o, a con- 4 ; 

rat ade the court of probate, duly appointed guar- 
by fag wg * dian to ſaid Martha, when ſhe was of the age 
powe:of a © of nine years only, her father being then dead, 
gu nan. and no other guardian was after elected or ap- 
conſent, is * pointed: That ſhe before, and at that time, 
wn rg 9 Fived with her mother, and not with ſaid Wrik 
* l;zams ; and that the articles charged were all 
for neceſſaries, and ſuitable to her rank and 
condition: That they were by faid Webb firk 
charged to ſaid Williams, without his expreh 
« agreement; but he afterwards diſclaimed and 
„ refuſed to pay for them; whereupon ſaid 
« Webb diſcharged him, and by his order and 
direction, charged the fame to faid Martha.” 
© Upon the facts found in the verdict, the Su- 
perior Court adjudged— That the guardianſhip 
of Mr. Williams, by virtue of the appointment 
made when the minor was nine years of age, 
could continue only till ſhe arrived at twelve, 
N and was of age to chooſe for herſelf: That the 
| ' ſurety 


* 
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ſurety given for his faithful performance would 
hold no longer; and no ſubſequent acquieſ- 
cence, or implied choice, on the part of the 
minor, could continue him her legal guardian, 
without an allowance of the Judge of Probate, 
and new ſurety given; and that the contra 
being for neceſſaries, might well be charged to 
the minor. 

But the judgement of the ſuperior court was 
reverſed: For, ; 

By THE CourT.——A guardian to a mi- 
nor, appointed by the court of probate, while 
ſuch minor 1s not of ſufficient age by law to 
make choice for himſelf, is, in judgement of 
law, guardian, till the minor arrive at full age; 
unleſs. the guardian is removed from office, or 
another is choſen by the minor, after he arrive 
at legal age to make choice, to the acceptance 
of the court of probate, or, unleſs the guardian 
is appointed with expreſs limitation of time ;— 
which is not the preſent caſe. 

A contract made by a minor, under the pow- 
er of a guardian, and with his conſent and ap- 
probation, is by law binding upon the guardian, 
and was ſo before the reviſion of the ſtatute laws 
of this ſtate, in the year 1784. | 

In this caſe, it appears by the record, that the 
debt demanded, | was contratted by the conſent 
and approbation of Ezekiel Williams, Eſq. who 
had, before the contract, been appointed guar- 
dian to ſaid Martha, and appears to conſider 
himſelf as acting in that capacity, at the time 
when the contract was made. But if ſuch con- 


\ ſtruction may not fairly be given, and the law 


was otherwiſe than is here adjudged, ſtill, in 
this caſe, it would be, that a minor, without an 

guardian, by the conſent and approbation of 
lad Williams, took the articles charged, and 
vith an underſtanding, on the part of the cre- 
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— ditor, that they were to be charged to William, 


in fact were ſo charged: — Therefore, on 
principle, Wilkams was the original debt. 


word no diſcharge g given to him, can operate 


zal claim, in favour of Webb, upon ſaid 
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GounTY or Litcurrtztd, Avcysr Tea 
Peer againſt Jong. 2 
3 from the judgement of a Juſtice 


of the Peace, upon a bill of exceptions. 


Jones brought his action of book-debt, againſt 
Peck, before Ws of the Peace.—The ac- 
count exhibited on trial conſiſted of only one 
article, viz. A charge of gos. money, paid to 
B. T. for the uſe of J. G. for which the plain- 
tiff alledged that the defendant had promiſed 
to pay him an equal ſum in ſheep.—Qn trial 
of this caſe, it was objected, that ſaid article 


was an improper charge for book account, be- 


ing merely a right of action, founded upon an 
executory agreement ; and that the plaintiff's 
own oath could not be admitted in proof: For 
that the oaths of parties are not bylaw admiſſible, 
to prove any ſpecial agreement between them, 
But the objettions were over-ruled by the 


200 
1787. 
Peck 
ag 
ones. 


Juſtice, and a judgement rendered for the 


plaintiff. A bill of exceptions being filed, 
and the cauſe brought up by writ of error, the 
judgement of the Juſtice was reverſed, without 
argument. | nf; are 


Cuvncu againſt BELLAMY. 


PLEA in abatement, that errors in law, 
and errors in fact, were joined in the 
ſame writ, was offered the ſecond term, to a 
writ of error. 
It was objected, that the plea came too late 
But, 


By THE Court. There is no rule ſet. 


jun led xeſpetting pleas in abatement to writs of 
* | 


2 exror. 


* 
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error. The practice hath been to admit them 
within the rule of other pleas, .and the plea 
now offered is in nature of a demurrer; —it is 
therefore admiſſible. SOT: 1 


BosTwick againſt HAWLEY. 


X CTION on the caſe, for ſlanderous word; 
f ſpoken of the plaintiff, reſpeCting his pro- 
feſſion of maſter of a veſſel. The declaration 
concluded in this manner: —“ That by mean, 
« thereof, the plaintiff had loſt his einploy, in 
"« his ſaid buſineſs and profeſſion of maſter 
and conductor of veſſels; is reduced from 
« competency to want, and is expoſed to 
* puniſhment,” &c. 
A depoſition was offered to prove 'ſpecial 
damage. | + | 
Mr. Tracy, for the defendant, objected, on 
the ground, that no ſpecial damages vere al- 
ledged in the declaration; and he cited Brown- 
ing vs. Newman, 1 Str. 666.—Bul. 'Nife Prius, 


-14,—Alſo, cafe of Boſtwick vs. Nickelſon, ante. 
65.— To ſhow that ſuch a concluſion wag not 


Held to be an allegation of ſpecial damage. 
And the depoſition was excluded by the 


© court, 


CarTtE 


FF? 


CanTER agninſt BELLAMY. 


A CTION—Afumpli, lea, Setting forth » 
a ſettlement and diſcharge, in the follow- ; 
ing words: “ Know all men, by theſe preſents, 
« That I, John Carter, have received 630. 165. 
1 4d. lawful money, of Matthew Bellamy, in full 
4; 10 a all debts, dues and demands, of every kind 
» I © whatſoever, from the beginning of the world 
to this day.” 


N Replication. —Confeſling the diſcharge plead- 
in ed, but alledging that it was given in ſettlement 
er of cranſactions and demands not included in 
m the preſent action, and traverſing that ſaid ſum 
to of 637. 165. 4d. was received in full ſatisfattion; 


1 WW this action. 

Witneſſes were produced to prove, that (aid 
on vriting was not given in diſcharge of - this ac- 
1. don; but were not admitted: For, 

By Tye Court, ——The diſcharge i is expli- 
cit, and contains no ambiguity; therefore,” no 
parol evidence can be admitted, to ſhaw the 
extent or legal operation of it; nor can ſuch 
evidence be admitted, to oppoſe or contradict 
he che writing, el 


ot 
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TomLtxs8O0N and RussSEL ToML1Nns0v, 


CTION—Book-debt.—Plea—That the 
detendants were proſecuted by the ſelett- 
men of the town of .Woodbury, in Litchfield *t 
county, for having put themſelves under the 
Protection of the enemies of the United States; 
Nn 2 SS and 
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and that ſaid writing was * in diſcharge of 
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and that their whole eſtate was confiſcated, and 
adjudged to be forfeited, to the uſe and benekt 
of the ſtate of Connecticut: That an admini. 


ſtrator, and commiſſioners, were appointed, to 


adminiſter and ſettle their eſtate, who duly ad. 
vertiſed their appointment in the public papers, 
and requeſted all creditors to exhibit their claim 
of debt againſt the defendants. And ſaid ad. 
miniſtrator proceeded to the compleat ſettle. 


ment of their eſtates, Which was found to be 


ſulʒicient to pay all the claims exhibited to ſaid 


commiſſioners, and all charges thereon; and 


alſo, there was a ſurplus remained, more than 
ſufficient to pay and ſatisfy the plaintiffs debt 
and demand, and all other juſt demands againſt 


'the defendants; and that the claim of the plain. 
tiffs being founded upon a contract antecedent 


to ſaid judgement of confiſcation, ought to have 


been exhibited in due and legal manner again 


the adminiſtrator of the eſtates of the defen- 


dants, and cannot now be ſupported. againl 


ä them. - 


Replication.—That the plaintiffs were inha- 


bitants of the ſtate of New-York, and had no 


knowledge of the proceedings againſt the de- 


Fendants eſtate, until the whole was finiſhed; 


and that they had no opportunity to exhibit 


their claim. yr 


Marks yg, 
Jhaſon, W 


Ante, 328, 
« = 


To this there was a demurrer, and joinder 
in demurrer—and ju for the plaintiffs, 

By Taz Court. That the defendants 
committed treaſon, and thereby incurred a for- 
feiture of their eſtate to the public, gives them 
no claim to be diſcharged of their debts, not 
had any effect to diſſolve their contracts.“ And 
the proviſion under the act of confiſcation, for 
letting in creditors upon the eſtate forfeited to 
the public, was in favour to the creditors, and 
intended ſolely for their benefit, that they might 


not 
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not loſe their debts: But their waving the bene- 
fit of that proviſion, does not, by the words, or 
any implication of the act, bar their right of re- 
covery againſt the perſon of- the debtors, or the 
eſtate they might afterwards acquire, or had at 
the time of confiſcation, either in this ſtate or 
elle where. 


. A 


Ros x and Russ zT againſt Brown, 


E from the court of common pleas.— 
Brown brought his action to the court of 


common pleas, on a promiſſory note, dated 


13th of April, A. D. 1778, payable in one 
year. The defendants pleaded a tender in 
continental bills, at the day of payment. (it 
then being the currency of the country.) And 
there was a trial, and judgement for the plain- 
tiff; which, on writ, of error, was afterwards 
reverſed by the ſuperior court. After the 
reverſal of ſaid judgement, viz. In the month 
of December, 1785, Brown demanded of Ro/e 
and Ruſſel, the money ſaid to have been ten- 
dered, and upon their negleR to deliver it, de- 
manded payment of the note; which was not 
complied with.—A ſuit was then commenced 
upon the ſame note, before the court of com- 
mon pleas. The defendants pleaded the for- 
mer ſuit and judgement, ſetting forth the whole 
record.—The plaintiff geplied, the writ of er- 
ror and reverſal, and the ſubſequent demand 
and refuſal.—The defendants rejoined—That 
the continental bills tendered at the day of 
payment, were again offered and tendered to 
the plaintiff in court, at the time of trial, be- 


fore the court of common pleas, mentioned in 
his 
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bis plea; and that, according to the courſe and 
45 order of ſaid court, and with the knowledge of 
Roſe, &c, the ping, ſaid bills were delivered to the 
* = Se clerk of ſaid court, for the uſe of the plaintiff f 
ens, and that ſaid bills having been kept by the de. 
fendants, ready for the plaintiff, from the time 
they were firſt tendered till they were deliver. 
ed into the cuſtody of the clerk of ſaid court, 

had become depreciated, and of no value, and 
ceaſed to be a currency; and that they have been 
kept among the files of ſaid court, for the plain- 

tiff, till the preſent time, and were not, at the 
time of ſaid demand, on the 14th day of De- 
cember, 1785, in the hands of the defendants; 
and that ſaid bills are now here in court, ready 

for the plaintiff. 

* To. this there was a demurrer, and joinder 
in demurrer; and judgement was, by the court 
of common pleas, for the plaintiff. | 

The exceptions to this judgement were: 
1. That the plaintiffs in error, having lodged 
faid money with the clerk of ſaid court, as 
aforeſaid, were thereby exonerated from any 
liability to pay ſaid note. | 
2. That ſaid bills being whally depreciated, 
when the defendant in error made the demand 
mentioned in his replication; therefore, no da- 
mage could have been given by ſaid court above 
the value of ſaid bills. * 
Judgement of the court of common pleas 
affirmed. g 1 | 
By ru Counxr.— The rejoinder of the 
defendants in the action was inſufficient: 
1. Becauſe it did not appear from their plea 
in bar, that the tender relied upon was in fat 
made; but only that it had been pleaded, and 
4 demurred to, in a former ſuit upon the ſame 
note; the judgement in which ſuit was after- 
wards reverſed, and the reverſal We 5 
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effect of the pleadings therein; ſo that though 
the record remained, it was not evidence of the 
truth of the facts therein averred or admitted. 
2. Becauſe, admitting the defendant's plea 
in bar good, both as to the manner and matter 
of it, yet the benefit of the tender was loſt, by 
the ſubſequent demand and refuſal. It was 
not a ſufficient reaſon for the refuſal, that the 
money when ſo demanded had depreciated and 
ceaſed to be a circulating medium; nor that it 
was lodged with weren of the court in the 
former ſuit; for as the plea of tender was there 
decided againſt the defendants, the money re- 
mained theirs, and it behoved them to take 
care of it. . ene | 6 

Note.——This judgement was afterwards . 
firmed in the ſupreme court of errors. 5 
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3 Exo againſt C RNISH- | 


RROR from the judgement of a-Juſtice of 
the Peace. Corniſi brought his action 
againſt the plaintiff in error (ſhe being execu- 


- 


trix of the laſt will and teſtament of /aac:Zng, 


deceaſed) declaring—* That he was a collett. 
* or of ſtate=taxes; levied on the liſt of the polls 
, and rateable eſtate of the inbabitants of the 
« town of Symſbury, in the year 1761, and re- 
« ceived from the treaſurer of the ſtate of Con. 
e necticut, a legal warrant, authorizing him 1 
« collect of the ſeveral inhabitants of ſaid town, 
* their proportion of ſaid tax; and. chat ſaid 
AJaac Eno was then living, and his proportion 
« of ſaid tax was aſcertained in the bills deli- 
* vered to the plaintiff, to be 18/8. lawſul mo- 


* ney, which was payable by the laſt day of De- 


« cember, 1762 ; and that ſaid IJ/aac died, with- 
« out paying any part of ſaid rate, though the 
« plaintiff had ſeveral times demanded payment, 
* and forbore to diſtrain, at the requeſt of ſaid 


% Tfaac ; whereupon he became indebted to the 
* plaintiff for ſaid rate, the intereſt thereof, and 


the plaintiff's fees, amounting to, &c.—and 
that the defendant (ſaid Iſaac's executrix) 


had never paid the fame, though often de- 


* manded; whereupon an action hath, accru- 
« ed,” &. | , cnn BY 
The defendant pleaded a ſettlement and diſ- 


charge, in the life-time of the deceaſed; which 
was traverſed, and iſſue joined. #4 


The judgement was entered up in theſe 
words :—* That after hearing the witneſſes 
« and pleadings in this caſe, the court is of 
« opinion, that the defendant's plea in bar is 
e inſufficient ; and judgement is given, that the 
* plaintiff ſhall recover of the defendant, 405. 


damage, and coſt.” &c. Three 
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Three exetpgone were nnen to dict judge. 
ment: a e 

1. That che judgement. contains no anfecy 
to the — hut pon a pom: foreign to the 
controverſy. 4, 

2. That: hk Preity and execution is 
againſt the defendant perſonally, when it ſhould 
have been againſt her, as executrix, and the 
goods and eſtate of the teſtator in her hands. 

3. That the face of the declaration it 
i, manifeſt, that the defendant could not be li- 
able in debt for ſaid taxes, which are more 
than 8 and the law wil pre- 
ſume have 

judgement — the Juſtice reverſed. 

| By: THz Count. —{ Fudge SHERMAN ab- 

ſent. If an action is neceſſary, or doth lie 


againſt the adminiſtrator or executor, upon a 


tax-warrant, for taxes due from the deceaſed, 


A 1787. 


* 
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LY 


he can only be liable in that capacity; Where- 


as, in this caſe, judgement was rendered againſt 
the executrix, 11 in Wer erg. 3 | 
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AT LON on a oromillpry note, dated he 
25th of April, 1785. Plea, — That at 
the time of executing ſaid note, the plaintiff 
was, and ever ſince hath been, an inhabitant 
of Newport, in the ſtate of Rhode-Hland, and 
ſubje& to the laws of ſaid ſtate ; and ſaid note 
was payable to the plaintiff in ſaid Newport : 
And that the General Aſſembly of ſaid ſtate, 
at their ſeſſions in May, 1786, paſled a certain 
ſtatute law (which law is recited at large in the 

| O o * 
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Ao. plea) enaQing, that the paper bills of ſaid Nate 
ſhould be a good and Jawful tender, for the 
complete payment and fmal diſcharge of al] 
debts, dues, or contracts, or that ſhould: af 
become due or contrated, of every Kind Tt 
nature, within ſaid ſtate ; and that if any Cre. 
7 or creditors; their lawful agent or attor. 
ney, ſhould refuſe to receive any of ſaid bills 
in diſcharge of any debt or demand, in that 
caſe, the debtor might make application to a 
Juſtice of the Superior Court, or Court of 
Common Pleas, in the county where ſaid debt 
or lives or reſides, &c. preſcribing the mode 
of proceeding: And that the defendants did 
tender ſaid bills, in purſuance of ſaid law, and 
in manner and form there directed; by means 
whereof they were exonerated and mien 
from ſaid note, &c. 
Replication. — Reciting an ben aQof 
the aſſembly of the ſtate of Rhode-Ifland, con- 
fining the benefits of the firſt act to citizens of 


+ that ſtate; to which there was a nter“ 


| and judgement for the plaintifl. 
By Tae CourT.—( Fudge SHERMAN ab. 
ſent. — How far an ex 20 ſadto law can ope- 
rate, to impair contracts; or how far we ate 
bound to regard ſtatutes of another juriſdiction, 
which we may apprehend to be unjuſt, is not 
neceſſary in this caſeꝰto determine: For the 

defendants do not come within the ſtatute re- 
lied upon, not being, at the time of the tender, 
citizens of, or reſident in the ſtate of Rhode- 
Iſland; to perſons of which N oy 
ws benefits: of = att n 1. 


Gust 
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Sosris againſt BAT. 

I RROR from the court of common pleas.— 
L The defendant in error, being adminiſt ra- 


tor on the eſtate of Milliam Bratile, Eſq. de- 
ceaſed; brought his action of debt, againſt the 


plaintiff in error, declaring upon a bond given 
to the, deceaſed, dated the 5th day of june, 


4 $601182 (464766 » 4 $4} 7 0 | 
N es of limitations was pleaded in bar, 
vhich enact: “ That no ſuit ſhall be maintain- 
edion any bond, but within ſeventeen years 
after an action on the ſame ſhall accrue.” — 
(expunging the time of the late war)—Waith a 
wiſo—-* That perſons over fea, or legally 
«incapable to bring their actions, may bring 
«them within four years after coming from 
« over ſea, or becoming legally capable.“ 
Replication. — That in the month of March, 
1776, the ſaid Milliam Brattle went over lea, 
w Halifax, in the province of Nova- Scotia, 
and there remained till the -26th' day of Otto- 
ber, 1776, when he died inteſtate; and that 
adminiſtration Was not granted on his eſtate 
until the gth day of October, 1784; and there- 
ſore no perſon was legally capable to bring an 
action on ſaid bond from the 26th day of Octo- 


ber, 1776, to the gth day of October, | 1784, 


when the plaintiff became legally capable; 


Abſerce at 
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Halifax, 
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effect. 
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ledge ment 
of the de ht 
revive the 
action, ard 
the: eby ſave 
a bond our | 


and that this action was commenced within ofcde ſtatute- 


four years from "ſaid gth day of October: 
And that the late war commenced the igth day 
of April, A. D. 1975, and terminated the 4th 
day of May, 1783 ; and that within ſeventeen 
years of the bringing the attion, excluſive of 
the war, there was a payment made, and balance 


acknowledged to be due, which was ſubſcribed. 


to by both parties, on the back of the bond, 
Ooz? * 


„ 
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in theſe words:“ March 14th, 1764, due on 
* this bond, one hundred forty-hve- pound: 
« aur ſhillings and aun Wow 
_— e Wilham Braille, 
0 Thomas Guſtiu.“ 
on n judgement, by the court of 
common pleas, was for the plaintif. 

The general error being ehgoes, threepoins 
were made by'the-counfel: ; 4 24 

1. That the obligee was over ſea—and f 
within the ſaving of the ſtatute. » > | 

2. That the adminiſtrator was legally inca- 
pable to bring his action, until after letters of 
adminiſtration were granted. 

. That an acknowledgement. of the debt 
within ſeventeen years, ſaved: ihe bond out of 
the ſtatute. 

This caſe was argued laſt ns by Mir. Thu 
and Mr. Babcock,-for the plaintiff in error, and 
by Mr. Huntington and Mr. Parſons, for the 
defendant ; and the queſtion being of confide- 
rable importance, was ordered to he forfur- 
ther argument. It was again argued this term, 
and the judgement oh the court of | common 
pleas reverſe. 

By THE nl the firſt polni- 
Halifax is not over ſea, but on the main land; 
and not at ſo great a diſtance as any place over 
ſea. Barely its being out of this ſtate, or ju- 
riſdiction, does not bring it within the words 
or reaſon of the prbviſo. Beyond ſeas, in the 
Engliſh ſtatute of limitations, Ach 21 Jas. 1 
has been adjudged not to extend to Scotland, 
though without the juriſdiction of the courts o 
England. And in King and Walker's caſe, 1 
. Black. 286, it was held, that the words ſhould 
be literally adhered to; for that the ſtatute be- 
ing a very beneficial one, the ſavings out of it 

ſhould not. be enlarged by conſtruction. | 


; But, 
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But, admitting Halifax to be over ſea, within 
the meaning of the ſtatute, ſtill the obligee, as 
he removed there long after his right of action 
accruedi(viz. but two months before the ſeven- 
teen years expired) is not within the ſaving ;— 
it extends only to perfons over ſea; when their 
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cauſe of action aecrues. The ſaving for abſen- 


tees, in the ſtatute limiting the time of entry in- 
to lands, is expreſsly ſo; and this muſt be the 
underſtanding here, It is a perſon's own fol- 
ly, if, after a limitation begins to run againſt 
him, he removes out of the country, and makes 
no proviſion for the recovery of his debt. In 
Cod and Hill's caſe, 1 Wilſon, 134; upon the ſta- 
tute of James, it was adjudged, that a creditor, 
after cauſe ot attion, removing beyond ſea, and 
remaining there till his death, did not bring 
him within the ſaving of abſent plaintiffs.” 

2. As to the adminiſtrator's right of four 


years to ſue, notwithſtanding the ſeventeen are 


elapſed—it is not within the proviſo of the att. 


The words are“ Perſons legally mcapable 


to bring their actions, may bring them in 
four years after becoming legally capable.“ 
The difability to bring their actions here men- 
tioned, ſuppoſes the perſons under it to have 
at the ſame time a right or cauſe of action veſt- 
ed in them; and does not, therefore, apply to 
an adminiſtrator, whoſe right or cauſe of action, 
and capacity to ſue, commence at one and the 
ſame time. In the caſe of Cary et ux vs. Ste- 
ven ſon, Salk. 421, upon the ſtatute of James, 
the adminiſtrator was indeed allowed ſix years 
after adminiſtration granted; but it was ex- 
preſsly upon the ground (whether that would 


juſtify the deciſion or not) that the-defendants . 


receipt of the money ſued for, being after the 
death of the inteſtate, was not cauſe of action 
in him, and that right of action, or the plain- 
EE _ tilts 
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tiff's title never accrued till adminiſtration was 
granted. In Wrilcocks* caſe, Stra. g07, the 
* who was adminiſtrator to an admini. 

rator, and ſued four years after the death of 
the firſt adminiſtrator, who, ſued within (Gy 
7 90 of the promiſe, and died pending the 

uit, failed in his adtion; and it was there hol. 
den, that he could have only one year, and that 
upon the equity of the cauſe, which allows'one 
year to commence a ne ſuit, where the judge: 
ment was arreſted or reverſed. A reverſioner 
cannot have error after twenty years, though 
his title did not accrue till after, notwithſtand- 
ing the ſaving clauſe for diſabled perſons in 
the ſtatute in that caſe. Sa. 1267. Proviſos 
for perſons under diſability, can only introduce 
the diſabled perſons, and not thoſe who were 


never under any diſability. An adminiſtrator 


comes but in place of the inteſtate, and is in 
contemplation of law, as to ſtatutes of limita- 


tion, the ſame perſon. If, having right to ad- 


miniſtration, he doth not take it as ſoon as the 
inteſtate dies, it is his latch, but not his diſabi- 


lity. The rule is, with regard to ſtatutes of 


limitation, as was held in Gray's caſe, Stra. 566, 
that the limitation having once began, the ſta- 
tute runs over all meſue acts, as bankruptcy, co- 
verture, infancy, &c. The adminiſtrator, there- 
fore, in the preſent caſe, is not within the ſav- 
ing of the ſtatute for diſabled perſons. Nor 
did he ſue ſo ſoon after taking adminiſtration 
as he might have done, having ſuffered two years 
to elapſe. Nor did right of action upon this 
bond ever veſt in him, the ſeventeen years hay- 
ing expired, and the bond being dead long be- 
ore his letters of adminiſtration were taken out 
3. As to the remaining point—That the ac- 
knowledgement of the debt within ſeventeen 
years, faves the. bond j— (0:28 
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There is no faving for ſuch a caſe, in the 
words of the ſtatute. The doubt upon this 
point doth not ariſe from the words of the ſta- 


tute, or any practice that hath obtained upon it, 


but from the practice upon the Engliſh ſtatute 
of the 21 Jas. 1, which in ſimilar terms limits 
ations upon ſimple contract debts to fix years; 

et there it is allowed, that an acknowledgement 
of the debt within ſix years ſaves it. The rea- 
ſon of which is not, as hath been ſuggeſted in 
this caſe, that the acknowledgement of the debt, 
by removing the preſumption of its having been 
paid, takes it out of the miſchief of the ſtatute. 
No deciſion has gone on that ground, and it 


would be to ſave alſo, the treſpaſſes limited in 
the ſame ſtatute, where, within the limitation 


there has been an acknowledgement of the ſatt, 
and that ſatisfadtion has not been made; which 
none have ſuppoſed. And although a preſump- 
tion of ſuch kind of debts being ſettled, when 
not ſued for within fix years, and the difficulty 
of preſerving evidence of the ſettlement, were, 
doubtleſs,” reaſons which led to the adoption of 
the ſtatute, as a general rule; yet it is not ne- 


ceſſary that every caſe ſhould be attended with 


thoſe particular crreumſtances, in order to its 
being within the ſtatute, any more than, that 
every perſon under twenty-one" years of age 
ſhould” be wanting in diſeretion, in order to 
bring him within the general ſavings of law for 
minors. But the true reaſon why an acknow- 
ledgement of the debt within fix years, is ſaid to 
revive or take out of the ſtatute, is, that the ſta- 
tute only takes away the remedy, but doth not 


extinguiſh the debt. That debt remains, and 


is good conſideration of a promiſe to pay; 


which being in fact made, or there being an 


acknowledgement of the debt, which is conſi- 
dered as evidence of a promiſe, a new * of 
| action 
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adlion accrues, founded upon the new promiſe. 
Sce 3. Bac. Abrid. 157.—Ld. Raym. 389, 420 


741.— Burr. 2628.— And in the caſe of Green 
and Crane, Ld. Raym. 1101, which was an aſ. 
ſumpſit by an executor, laid upon a promiſe 
made to the teſtator, and. non. aſſump fat in fra 
ſex annos pleaded; and upon evidence; it ap- 
pearing, that after the death af the teſtator, and 
{ix years from the time of the contratt: had 
elapſed, the defendant, owned the debt to the 
executor, | and . promiſed to pay it; and the 
queſtion being, whether that evidence would 
maintain the iſſue, the court, after an adviſe. 
ment, were all of opinion, that it would not; 
becauſe the premiſe to the executor vas out 
of the iſſue; but that it would have been 
otherwiſe, if the promiſe had been made to 
the teſtator, within fix years. It is upon the 
new promiſe, therefore, that the action is laid, 
and fupported in the practice upon the ſtatute 
of James ; and it would be cy vols the 
Natute to admit the contrar p 
But what hath a new promiſe 10 do in the 
preſent caſe? This, is not an aſſumpſit, but 
debt upon a bond. Nor could evidence of a 
promiſe (which is the moſt the acknowledge 
ment of the debt can amount to) be admitted 
in the caſe; becauſe it. would not comport at 


all with the nature and ground of the action. 


We are therefore of opinion, that the coun 
of common pleas aurods in e Judgement 
for the plaintiff. TF tf 3irnng 24 tent nol 
' — Chief Juſtice; A bg agree 
in opinion, that the endorſement on the bond 
will not ſave it out of the ſtatute of limitation; 


but my only doubt is, whether it is not faved 
by the proviſo. It. appears to me, the! obligee 


was over ſea, according to the true meaning and 


en the ſtatute. The cotumonimergourt 
| between 
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between this country and Halifax, muſt be by 
going over fea,” as much as between this and 


Soul America; and to conſtrue the ſtatute fo Goſtin 


ſtrictly, that none are within the proviſo, but 
ſuch as were under the diſability when the 
cauſe of ation firſt accrued, may do manifeſt 
injuſtice: For, by ſuch conſtruction, if the 
obligee happens to go beyond ſea, or becomes 
a lunatic after the cauſe of action accrues, he 
is without remedy: And therefore, - the moft 
reaſonable conſtruction is, tbat the ſtatute 
means to extend the ſaving to thoſe diſabilities 
which happen any time during the exiſtence of 
the cauſe of action, and is not confined merely 
to the time of its originating. nn 

Fudge DYeR, diſſenting.— I conceive the 
ſtatute pleaded in this caſe, to be founded on 
different principles and reaſons from the ſta- 
tute of 21, James I. or the Engliſſi ſtatute of 
frauds and perjuries; and that my brethren 
have in ſome meaſure miſtaken the point, in 
placing their reaſons, arguments, and authori- 
ties ſo much on that ground. Thoſe ſtatutes 
are founded merely on the uncertainty of ver- 
bal teftimony, depending on the memory for a 
number of years. But the ſtatute of limita- 
tion, pleaded in bar of this action, admits a 
complete. evidence of the contratt or obliga- 
tion; and is therefore founded wholly on the 
preſumption of payment, after a lapſe of ſeven- 
teen years: For it is not probable that a per- 
ſon under no particular difadvantage, or diſa- 
bility, would let a juſt debt remain ſuch” a 
length of time without either principal or:inie- 
reſt being paid. This ſtatute derived itſelf 
from the common law of England, and is built 
upon the ſame reaſons and prineiples, and 
ought to be ſo conſtrued, as to give it a ſimi- 
lar operation. At common law, full payment 
P p being 


306 
8 
2 787 
Goſtin 
Bane, 


Coux ry 07 Naw-LoxnDeN, Ser. Trax, 


being pleaded to a bond, it might be given in 
evidence, that twenty years had elapſed from 
the time fixed for payment, without any de. 
mand or other tranſaction reſpecting it, having 
taken place, which, on the ground of prez 
ſumption, would be deemed evidence Auf, 
cient to prove the iſſue ; yet any tranſadlion or 
circumſtance, tending to leſſen, or deſtroy ſuch 
preſumption, might be admitted to ſave tbe 
bond. The Engliſh ſtatutes refered to, were 
evidently intended to remedy. evils of a differ. 
ent nature from the one under conſideration; 
and there may be great reaſons for conſtruing 
them ſtrictly; but the ſtatute here pleaded, be- 
ing only to eſtabliſh a certain preſumptive evj- 
dence of payment, ought to receive a moſt li. 
beral and favourable conſiruttion, ſo as, in no 
inſtance, to prevent the recovery of a debt, 


confeſſed by the parties to be juſt. 


It appears from the pleadings, that the obli- 
gee was abſent, (reſiding at Halifax, in Nova- 
Scotia, before the limitation expired: But it is 
ſaid, that Halifax is not over ſea, within the 
meaning of che prouzſo ;; and reference is had 
to the conſtruction of the courts in England, on 
the ſtatute a2 1, James I, where it is held, that 
Scotland is not over ſea, in reſpect to England 
but they are both on the ſame iſland, contigu- 


ous to each other, and under the ſame juriſdics 


tion: And it hath always been held, that Ire- 


land, though under the ſame juriſdiction, di- 
vided only by.a channel, is within the proviſo. 
See Holt's Reports, 127, 128.— Halifax is much 
more remote from us, than Ireland from Eng- 


land, is under a foreign juriſdittion, and acceh 
ſible only by ſea; —it comes, therefore, within 


the. proviſo, on much ſtronger ground, that 
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It is alfo ſaid; that the obligee went beyond 
en ufer cauſe of action aroſe; and therefore, 
not within the faving of the flatute; and re- 
ference is had to the cafe of Cod vs. Hill, 1 
Wilſon,” 134: But that caſe was, of an executor 
who'negle ed to commenee his action till more 
than fix years after the death of the teſtator; 
therefore; I conceive it does not apply: And 
to conſtrue the ſtatute, as hath been contend- 
ed for would give it an operation productive 
ol great injuſtice: Abſence beyond ſea, may 
be occafroned ſuddenly, unexpeRedly; and even 
voluntarily, while the obligee has good right 
of action, and he be detained beyond the limi- 
tation; but if this conftruQion of the ſtatute be 


adopted, his debt would be loſt without remedy 


Statutes in abridgement of right, are to receive 
x liberal and favourable conſtruction, while 
thoſe which are made in ſuppreſſion of ſome 
wrong, are to be conſtrued ſtrictly. The ſta- 
tate under confi _—_ is of the former def. 
eription. Its obj nly to ſubſtantiate and 
render more e asl a preſumptive kind ot 


evidence; and there is the ſtrongeſt reaſons for 


adopting” a favourable conſtruction, where it 
operates to defeat the recovery of a confeſſe1. 

ly 1 debt, without any 1 of payment. 
ekt to the ſavi That perſons over 

ſea, 7 gally incapa biete bring ety actions, 
may rin 4 — Within four years after theit 
© return, or becoming legally capable, notwith- 
" ftanding the time limited is expired.” It is 
agreed, that the time of limitation had not run 
out againſt the obligee, when he died at Hali- 
fax it was a time of var, and there was no 
direct communication between the two coun- 
tries for ſeveral years after. The preſent plain. 
tiff was legally incapable to bring this action, 
a he took ſenters of adminiſtration. When 
Pp adminiſtration 
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adminiſtration was granted to him, he then be- 
came legally capable. Tbe law imputes no 
latch to a perſon under ſuch circumftances; nor 
can the ſtatute, by any. poſſible conſttuction, 
impute negligence to a perſon, ſor not taking 
upon him the burthen of adminiſtration; nor 

will it ſubject the eſtate of the deceaſed to loſs 

on that account. Such conſtruction would de. 

Feat the purpoſe of the proviſo. The caſe of 

Cary et ux vs. Stephens, Sall. 421, ' refered to, 

4s againſt the defendant in the preſent caſe, a; 
10 this point, that no latch is imputable ton 

perſon: before he takes out letters of admini. 

ſtration. In that caſe, though the. receipt o 

ae money by the defendant, on which the du- 

ty.or promiſe aroſe, was more than fix. years 

before attion brought by the adminiſtrator; yet 

the time. antecedent; to his being adminiſtrator, 

and after, the death of the inteſtate; was not 

conſidered to run or operate againſt. him. No 

lalches are imputable to an in/an or a ſeme co. 

vert; an infant bath a guardian, and a ſeme 
covert a huſband, who are perſons capable to 

bring an action; yet it is agreed, the ſtatute 
doth not run againſt chem, but that à time is 

allowed to bring their action, after they arrive 

at age, or become diſcovert. The reaſon ap- 
plies much {tronger in caſe of a perſon deceaſed, 
and totally incapable, till ſome perſon will-itep 
Jorward, and take adminiſtration, Which anly 
can give a legal ability to act in his lead. The 
ſtatute here pleaded; allows four years after ad- 
miniſtration granted; or, in other words, after 
legal ability to bring the action; and this action 
was brought within that time. The caſe of an 
adminiſtrator to an adminiſtrator, cited from 
Strange, 997, and of a reverſioner, Strangt, 
1267, do not ſeem to apply. In the firſt caſe, 
they both make, but one, as to the eſtate of the 
4 2 8 | deceaſed; 
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deceaſed and even in that caſe; one year was 


allowed, by force of reaſon and juſtice, though 


not within the words of the ſtatute. As to the 
reverſioner, the eſtate is but one; and the di- 


vers limitations are all but one complete eſtate 


in fee. It is ſaid, an adminiſtrator comes in 


place of the inteſtate true; — but he is a crea- 


ture of the law, and bears no relation tothe de- 


ceaſed, or his eſtate, iti he obtains his letters 


and authority, and only till then has any abili- 


ty to add. It is ſaid, that the limitation: once 
begun, runs over all meſne acts, as bankruptcy, 
coverture, infancy, &c. As to bankruptcy and 
coverture, it may, becauſe, during the whole 
time, there are perſons legally capable to bring 
the action; and it may be as to infancy, though 
a convenient time is allowed after the diſability 
is removed; which is all that is contended for 


in this oaſe: And the reaſoning applies with 


greater force to the caſe of a deceaſed perſon; 


Goftih 
4 


attle. 


for the others come tot a right, or ability, of 


courſe, by the death of a huſband, or the in- 
creaſe of the infant's years; hut for admini- 
tration, the act of another is required a legal 
appointment, which is often long conteſted, and 
may be very uncertain in whom che right is; 
and rights ariſe, and depend upon neglect or 
refuſal of thoſe who have the prior claim. 

As to the laſt point. — My opinion is not 
founded on the new acknowledgement of the 
debt, amounting to a new promiſe, or obliga- 
tion, as in the caſes on the ſtatute of James. 
Though the authorities on this ſubjett are ſome- 
what divided; ſome admitting a much flighter 
acknowledgement than others to revive the ac- 
tion; but they generally admit the principle, 
that the acknowledgement revives the adtion on 
the fitſt promiſe; and it appears to be ſo, from 


the nature of things, and of the aQion brought: 


For, 
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For, if the adion be brought on the renewed Pro. 
miſe, which is ſuppoſed to be made within fix 
years, ſuch plea would be to no purpoſe; but 
Br if ſuch new promiſe, or acknowledgement, way 
daeenied, the plea would be ſumply, non aſſumpſis 
and the conteſt on the ſtatute of limitations 
would be foreign to the ſubject. The caſe cited 
from Ld. Raym. 1101, was governed by this 
principle: It was brought by an exetutor, on a 
promiſe alledged to have been made to his cr. 
tator ; and attempts, were made to ſupport it by 
evidence of a new promiſe made to the exrcu- 
tor; which was adjudged not to ſupport the 
iſſue ; but that it would have been otherwiſe; 
tf both promiſes kad been made to the teſtatot 
and the laſt within the fix years. 
But the preſent is a very different caſe, and 
upon a ſtatute founded on very different prin. 
ciples, as hath been obſerved. This ſtatute is 
not for want of ſufficient evidence of the debt; 
but on a. lapſe of ſeventeen years, a preſump- 
tion ariſes, that it bath been paid. Any evi. 
dence which will remove that preſumption, re- 
moves the ground and reaſon of the ſtatute 
For preſumption weighs only, till, by other 
evidence, it is diminiſhed down to mere pro- 
bability.— Though ſuch an operation of the 
ſtatute is not within the expreſs terms, yet it ia 
found to be within the reaſon; and whatever 
is within the reaſon of the ſtatute, is within 


Note. —Tiis julgement was afterwards rt» 
verſed in the ſupreme courk of errors.» 
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CTION of debt on judgement, inſtituted "_ 5 
* vit of foreign attachment. —The de- pens, 
— ſet forth a judgement, with an aver- ache ent, 
ment, that no ſatisfadion had been made.— On the declara- 
demurrer, this declaration was adjudged to be go. that 
ant vagus WAS 2 

By ru Counxr . A judgement creditor m 1 fu c- 
way have an action of debt on the judgement, n could 
fox the recovery of his due out of the effects tame d. 
of an abſconding debtor, in the hands of his agent 
or truftee, in caſe fatisfattion cannot be obtain 
ed out of the eſtate of the debtor, by the levy 
of an execution iſſued on ſuch judgement: But 
in this caſe, there being no * in the 
declaration that an execution hath iſſued on the + 
judgement declared upon, and a non e inventus 
been returned; or that no goods or perſonal 
eſtate of the debtor could be > Fowl on which 
an execution might be levied, and ſatisfadtion 
of ihe debt obtained; on that r 955 de- 
claration is inſufſicient. 

Law Chief: Juſtice, and Pale Bits why * E 
Aſſenting. The deſign of a a foreign attach- 
ment, as allowed by ſtatute, in caſe of an ab- 
ſcondi rr PLA to fecure his effetts in tie 
hands of his agents, &c. which'arc of ſuch a na- 
ture; or ſo n be come at by 
ordinary proteſs of law. creditors 
are entitled to take | GK. "1 of it, as well as 
others, and that immediate upon "the debtor's 
abſconding. They are not obliged to wait to 
alcertain whether an execution upon the firſt 
judgement could be ſatisfied or not. The ſta. - 
tute does not require it; and this would be to 
poſtpone them to other creditors, and until it 
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might be too late to ſecure any be, by th 
proce ſa, It, was, not neceflary, therefore 


* 


. 


„Waldo the plaintiff | to aver in his declarat ion, 5 de Nl 7 
Senn” chile nor obthin{atisfattion-updn HE pay, i 
rail. qv ment: and if he had, it would not be-ay / 
po bon epo, the trial: whether he hu n c 
-+ > legal tops to aſcertain«the fact, or whether the WM 
—_ 3  averment vas true, or not. It was enough fon U 
him, in his derlaration, to: ſet forth thb judge- . 
„ment unfatisfied;' that the debtoꝶ wat abſconds n 
ed, and that his agents, &c. onfebdrnithe prov Ml 17 
ET cen was to be ferved, had his effect ſo zonecals MI c 
ace in their hands that they could not hela b. 
:. ed—which he has done * ?In<tn ma fe 
As to the ſuppoſed danger, chat if fuck des be 

1 dlarations are allowed of, creditors willi/bring d 

> forward a ſecond proceſs When they mighi in 
well have ſatisfattion upon the exiſting judge er 

ment, and they know it at the time, weappre, Wl wi 

hend it does not exiſt; becauſe this vuld be 4 

for them knowingly to to reſuſe the ſatis faction WM vi 

they are in queſt of, that they may ſeek it ſubs I (6 

jed to a hazard and de and an -agditzoudd Wl . 


| expence to t Br boybogrbs goto 
As to ihe p̃ractiee or reſolutions-+n:this ſtate, M = 
we apprehend thereſhas been none abat will ap: fo 
ply againſt chis detlaration.— And adebior E: 


tas no reaſon to complain of a ſecond proc bu 
who has not ſatisſied the judgementhranc thi 
in the firſt, and has hy ie mms ur dit 


a main pledge for the payment of 1e MN if 
Sterne vs. er pie vio rr td bu 
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Tay, Lon and Others, againſt Grary and Others, 


/.CTION of book- debt. The plaintiffs. A commiS- 
were merchants of London, and the de- 
rye deſcribed as belonging to this ſtate, —. 
1 = 4 ATP ere a verditt for the plain- 
tl 11 Ut 2289 J 1 

The defendants moved: in arreſt of judge- 
ment, on this ground That the debt was con- 
ralled in London, under the firm of Geary, 
Champion and Company ; after which, agreea- 4 
bly to the laws of England, to which the de- 
fendants were then ſubject, a commiſſion. of 
bankruptcy was duly iſſued againſt them; and 
that all the property of ſaid firm was delivered 
into the hands of aſſignees, for the benefit of the 
creditors of ſaid-farm, of which the plaintiffs 
were part; and thereby the defendants became. 
diſcharged from the plaintiffs demand. All 
which was made to appear on trial; and there- 
fore, no verdict could be legally found. againſt 
the defendants,or judgement + deg ee, 

Motion adjudg ed inſufficient. 

By THE 'WHOLE Counr:=—The .commiſ- 
fon of bankruptcy againſt the defendants in 
England, does not ſecure. their effects here; 
but they remain, as before, transferable by 
them, and open to the attachment of their cre- 
Mors, as well Britiſi as American. The plain- 
üffs, indeed, can but one ſatis faction 
but till they obtain that, have right to 
purſue their remedy againſt the effetts of their 
bankrupt debtors, in either country, or both, 
at the ſame time. But it doth not appear that 
theſe plaintiffs have proved their debt under 
the commiſſion : If they have not, or if they 
are willing to wave the benefit of it, they would 
in England] be at liberty to proceed at law againſt 
DA 2 q the 


RE... 
' 
de. 9 . 


: 

does not ſe- 
eure the 
Cedtor's ef- 
feats in this 


liable to che 

atcachmene - 

5 Ewa ere. 
as 

— British 

as 

can. 


71787. the perſons of the def{brs, unleſs, and until they 
=== ſhould obtain a certificate of their having con. 
Taylor, formed to the af of the 5 Geo. I.“ Which in 
de., this caſe can never be; for they have not far. 
GA le. rendered themſelves, and the att regards them 
Yao e «fo = 9 N 25 

; not as 71 ed againſt their | creditors,” but, 
» Ack. 220, if at all, as Yelons, for non-conformity:* Ax 
TY their perſons would, therefore, be liable to the 
plaintiffs in England, notwithſtanding the com. 
miffion of bankruptcy, both their perſons and 
effects are here, for the commiſſion fecures nei. 

ther for their creditors. © © ED ns 
But, whether the plaintiffs had right to x 
verditt in this cafe, or to ſo much as is given, 
is not inquirable of, under the preſent motion, 
The iſſue was, owe-nothing ;—the jury have 


BE County'0r NewSLownon,” Ster. Fut 


: 


found that the defendants do owe.” Nothing 
appears from the face of the proceedings, but 
that the verdi& is well founded, and no miſte- 
haviour is alledged in the jury. If they have 
miſtaken their evidence, or the party bis plead- 
ing, it doth not vitiate the verdict; it can t 
moſt but be a ground for new trial. 
Wherefote, the motion in arreſt was ruled 
inſufficient. P 1 0 | SN go 0 ay by 0 7 7 
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219] 100 elch aq 093338 be 110119; 
RAxDAL and Others, SEE r- MN of the Tou- 
of STON1NGTON, ageinſt-York and Others, 
"Adminiſtrators of Y ox x, deteaſc. 

# 4 = 828 8 | 

75 THIS was an adtion on bond, given by be 
. deceaſed, conditioned—® That, Beyjami 
i! Clark, jun. (who. was pee collettor, d 

_ E public, taxes, in the year 1703, for the tou 

of Stonington) ſhould Rahe callet} all the 
«flate-taxes committed to 


I 


1 eee 4 


im for that pur- 
etc pole, 
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Connecticut, according, to the true iment 
« thould be given him: And alſo, colle&t 


„in the, year, 178 
i 00 of {ai un, according to the direc- 
« tion gf, CRT And well and truly 
n Face thce, . according to law, and 
e men and inhabitants of ſaid 


g SOON of any miſcon dukt, negleQ, or 


aid office,“ 


court of probate had limited a time for all 
claims of debt againſt the eſtate of the deceaf- 
ed, to ) be exhibited to the adminiſtrators; and 
that before the expiration of that term, Clark 
lad Failed to ſettle with the treaſurer, agreea- 
bly. 10 the el of bis warrants, t Ts ou 
there had been no Nee e 15 2 
men, or inabi ants of the town, for the fe- 
0 er 85 25 1 Hon i which Clark had 
6 led to collect and ſettle, till after the expi- 
non of the term limited by the court of pro- 


bate, for the ſettlement.of York's eſtate. 


On demurrer, the point was, whether a right 


of action had accrued upon this bond before 


the/expiration of the time limited by the court 
of probate, for the creditors of the deceaſed to 
exhibit their. claims, to. the defendants —— 
And it was held, 

'BY rt WO LER Covnr. bar the 


fied Wee Ibregen of the condition, by which 
a right of action accrued on the bond And 
the baut having neglected 0 exhibit their 


ang 101 Mi N cl 
n 2 claim, 


« poſe, and pay the fame to. the treaſurer of = [— 


« the taxes levied. by aid town of Stonington, wy 
and pay the ſame into the | IT 


pf 15 from all legal coſt, trau- 
Isle, 15 OED my that might Or ſhould ariſe 


1 chciency, 0 f aid Clark, in the execution of 
It was ated in the pleadings—That the 
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Land meaning of dhe ſeveral . warrants, 110 85 
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Cour or NW-Lox po, Sar. Tu. 
TIN claim, according to che order of the court of 
3 probate, they were, by law, barred and fore. 
Watg, cloſed of any recovery on ſaid bonßq 


n bus ft S162 O11: anon 
8 1 ue 03 25 ene emen of, D isbn 
OI, & e. by —___——_____ ol 

| 35 2 % MO ad 
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Kgrroes againſt WI III Aus. 


H1S was an action againſt the ſheriff of 
Hartford county, for the non-feaſance of 
one of his deputies, in not levying and return. 
ing ſeveral writs of execution, in favour of the 
plaintiff. The caſe was—That the late Mr, 
: Hoſmer having large demands againſt Kellogg, 
received of him, to collect and apply on ac. 
count of ſaid demands, certain promiſſory 
notes, from which aroſe three executions, 
which were the foundation of this ſuit. The 
executions were, by Mr. Hoſmer, delivered in. 
to the hands of one Sumner, then a deputy of 
- the defendant: Two of them he collected, and 
accounted for with Mr. Hoſmer in his life; for 
the other he gave his note afterwards to Mr. 
Hoſmer's adminiſtratrix, who endorſed. the ex. 
ecution ſatisfied. ——Theſe facts were put in 
Hue, and a verdie found for the defendant. 
The plaintiff moved in arreſt, on the ground, 

that the iſſue was immaterial. 

The queſtion upon the motion was, whether 
the ſettlement of the laſt execution: with the 
adminiſtratrix was authorized, and bars the 
plaintiff ?—For the plaintiff, it was contended, 
That as to him it was void: That Mr. Hoſme! 

— had no power but that of an attorney, which 
died with him, and could not veſt in his admi- 
niſtratrix : But, 

By THE CouRT. The caſe is—That Mr 

' » *Hoſmer had the executions, not merely as 
; | | a torn), 


Count o#:Nzw-Lown Dowy'Szrt.. T xz, 


attorney, but as,an.nfignee, to diſcount the avai 
upon his demand againſt Kellogg; and had, 
therefore, a ptqperty. e in the execu- 
tions, which came to his adminiftratrix, and va- 
lidated the ſettlement with her, as to all per- * 
ſons cancel... ð 

The motion was, therefore, ruled inſuffici.. 
12 ent. | | 
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County or LITCHFLELD, Nov. Tau, | 


CAR againſt the County of Lircurinih,” 
T*HIS was a petition againſt the .county 'of 
| Litchfield, upon the ſtatute regulayng 
* 25 . Lu wy | 1 8 
goals; by which it ſtands enafted-——© That 
if any perſon or perſons, lawfully committed 
to any of the goals in this ſtate (either in any 
© civil or criminal caſe) ſhall break ſuch goa, 
* and make his or their eſca 6, through or by 


®reaſon'or means of the defetl or jinſufhcien- 


*cy of ſuch, goal, the coſt and char es Seca 
« ined, and expended erkby” and the da- 
« mages ſuſtained by the perſon or perſons, by 
* reaſon of ſuch eſcape or eſcapes, ſhall be 
* paid and anſwered out of the county treaſu. 
«ry of that county wherein ſüen Gefetiive goal 
is; and the county court of that couhty, up. 


on application to them made, and proof there. 


* of, ſhall order payment accordingly ; the {aid 
% coſt and damages being firſt jultly by them 
e aſcertained and allowed: That in cafe any 
« party or perſon ſhall be aggrieved, by the de- 
6 nial or determination of ſuch county court, 
«he or they may appeal to the next ſuperior 
* court, to be holden in that county, 5 i 


_ * empowered to hear, adjuſt, and determine the 


« ſame, and order payment, às aforeſaid, with 


4 ſuch coſts ariſing on the appeal, as they ſhall 


„ OR NT HIST: 
The petition was in common form, ſtating— 
That one David Thorp, a priſoner, in execution 


for debt, at the ſuit of the petitioner, made his 


eſcape, through the inſufficiency of the goal. 
For the county, it was anſwered—That ſaid 
Thorp made his eſcape from ſaid goal by the 
aid and aſſiſtance of James Hawley, Tſaac Booth, 
and one Andrus, who furniſhed ſaid 'Thorp with 
à number of crow-bars, ſaws, augers, and other 
116M AO! "$4 ii implements, 
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* 
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County of Lirentrrre Nov. Tinu. 
implements, by raeans whereof he broke faid 
and not through the inſufficiency 
And that immediately after ſaid Thorp's ef. 
cape, the ſheriff of the county made fre pur- 
fur, and upon ſuch purſuit retook ſaid Thorp, r. 
and confined him again in goal, where he now 
js holden by virtue of the petitioner's ſaid exe- 
eution, and for his benefit, who now has eve 
legal wire e, not only againſt ſaid Thorp, 
dut againſt the ' perſons aſſiſted him to 
make his eſcape. * 

The petitioner replied—That he 3 
any knowledge that ſaid Hawley, Booth, or An- 
drus, any other perſon, ever aided or aſſiſt- 
ed, faid Thorp in making his eſcape from ſaid 
goal ; arid that thoſe perſons were, at the time 
of faid | Thorp 5 eſcape, and ever ſince have been, 
notoriqus bankrupts ;—and that ſud Thorp was 
not retaken, and confined again in goal, until 
long after this ſuit, was brought forward and 
pendiog before this court wand that ſaid eſ- 
0 Met effected | through, the inſufficiency, of 
a at 10 nn 0 
Wi this there wa * 5 1 ehe and joiner 


in demurrer. NN PE 
" By Mr, Ree ve and YAcy, 0 ounſel, fort the 
petitioner, . it was 155 Th at. . every ſup- 
polable caſe of an the/heriff.or county 


i liable, el lies de Bf effected by in- 


evitable accident, the public enamy, or the ad 


od. At common law, che ſheriff never was 
excuſed, except in the inſtances before menti- 
oned: But when the buſineſs. of providing 
eie yas transfered 705 the EN 2 * 
ine ſs it or mally. was) to. the, 
Wd Hine Shares "he hen 
yſneieney of the goal, W hich be 0 

0 prevent. It Nez crefoxe le id 1 
= upon which"this uit i is founded—t 


at 18 
caſe 
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cafe of an eſcape, through the inſufficiency of 
goal, the N ſhould be liable; but no 
irther alteration of the common law was made 
by the ſtatute; and there is the ſame liability 
upon the ſheriff and county now, that en 
the ſtatute there was upon the ſheriff. ——To 
ſhow when the ſheriff was liable at * 
law, was cited Cote's . 4th * 84.—1 
Stra. 429. 
It was further urged, on the part of the pe- 
titioner That the recaption of the priſoner, 
after an action brought, which appeared to be 
the caſe from the pleadings, cannot avail the 
county; for that in every caſe of a negligent 
eſcape, if freſh, purſuit is made, and a recap. 
tion effected before ſuit, the ſheriff j is excuſed; 
but if the ſuit is brought before recaption, the 
ſheriff i is liable. Authorities cited to this 
point—g Coke's Rep. 62. —2 Stra. ee 
Com. 415 and 416. 
A ſaving clauſe in the ſtatute, provide 
That the county ſhall not be charged, when- 
ever thoſe who aſſiſted the priſoner to make his 
eſcape are of ſufficient ability to pay the debt. 
The inference from this is concluſive—that if 
they are not of ſufficient ability, the county is 
chargeable. It appears from the pleadings, that 
thoſe who. aſliicd the riger g. 978 were 


bankrup S. M1197 (4: 
W is the 


In Sod tt to the rule. of 
whole debt, and cannot be diminiſhed. —This 
is analogous to the law in other caſes :—Where 
an officer has neglefted his duty, in the levy of 
an execution, nothing is abated. of the whole 
debt, on account of the poverty of the debtor. 
And fo are the books—3 Black.. Com. 16g. 
Mr. Adams, for the county, contended— 
That goals are never ſo built i in this country a 
. to Ject ure them from — broken by perſons 


who 
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who receive external aſſiſtance. Were the 
ever ſo ſtrong, they might be broken on th 
2 and for this there is no default th th 
"4 It could not be the intention of th 
ate to ſubjea the count nty, where! the 
zre not 3 bees AG. £4 U 57 
But admitting that the ey was Ancient 
yet it is concluſive in favour of the county, 
that N had the priſoner again in confine- 
The doctrine of the Merit s Hability, 
fa an action be brought before recaption, dues 
not apply to the county. The idea of the 
county's making freſh purſuit,” is abſurd'; and 
ſrom the nature of an aggregate corporation, 
ſome acts are notexpetted from them whictrare 


tequired of an individual; of which this is an 


ultance. Therefore, if at any time they re- 
take che priſoner, it is ſufficient; for the pe- 


ttioner now has the ſame< pledge for the 


payment of bis gebt as he had before the 
eſcape: © * 42 
Another bew ae in the af 1001 
That the ſtatute has” expreſily provided ano- 
ther-remedy! for the petitioner”; and until 
has tried and failed in that, he can have. no 
ng t:of recovery againſt the county. It be- 
# alledged, chat the perſons who aſſiſted the 


Miner es web we eſcape, ere not of ſuffi. 


cient ability to reſpond the petitioner's demand, 
Wimimgretdly"for their” ability' can only be 
known rhe” officer's return of execution 
againſt then. Thoſe ſteps having- been firft 
taken, the petitioner bt INS? apply to — 
cbunty; But not before. 


a! peel to be rule of mne ue 


points of defence ſhould be adjudgedꝭ inſuſſiei- 

ent: Thie peculiar expreſſions of the ſtatute 

2 e being Tuſtly 6 certained, *—plainly 
t 


diſcover tlie — 
97 been, 


e legiſlature to have 


— Yi + 4 | n 
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* 71787. been, that the real damages ſuſtained, under 
===== all the circumſtances, ſhall be recovered ; not 
Clark that the court muſt preſume, in contradiction 
185. to every evidence, that the whole demand for 
75 which the priſoner was confined is the criterion 
of damages. Such a conſtruQion of the ſtatute 
would tempt creditors to combine with their 
poor debtors, aud help them to eſcape from 
goal, in order for a recovery, againſt the coun. 

. | $4 \s 113 t * 

: In the preſent caſe, from the petitioner's own 
ſtating, it appears, that the priſoner was a bank. 
rupt, and had taken the poor priſoner's oath; 
therefore, the proſpect of his recovering any 
thing from the priſoner was very remote; and 
2 conſequence, the damages ought to be yery 

1 | TY 
But judgement was for the petitioner, -, And, 
By ThE CourT.—( Judge Dy tx diſſenting) 

This is a petition. againſt: the county, upon. the 

ſtatute, claiming damages for the (eſcape of a 
priſoner, through inſuthciency of the goal, who 
was in execution for a debt due the petitioner, 
The ſtatute provides, inter alia That if an 
< perſon, lawfully committed, ſhall break Lac 
« and make his eſcape, by reaſon or means ol 
« the. inſufficiency, of the goal, the damages ſul- 
* tained by reaſon of ſuch eſcape, ſhall be paid 
< out of the county treaſury,” — With a ſaving 
in the following words, | viz.—{{, That;nothing 
< in this act ſhall be conſtrued to. prejudice, or 
© hinderany perſon or perſons from xecoveriny 

© any expence, coſt, or damage of the perſon 
Vor perſons, or out of the eſtate of ſuch per 
« ſon or perſons, who. ſhall break, or he aiding 
or aſſiſting in breaking'the goal, or Nh ſhal 
*{ eſcape, or be aiding. thereto, according 4 
« law; and when ſuch remedy for ſatisfaction 

may be had, the county mall not be charge! 
/ 40 wit ) 
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« with, nor be ordered to pay the ſaid expence, == 


ler MN © coſt, or damage.“ 
wo i The defence'is ;— | r 
on 1. That the eſcape was effected by the aid again 
or ¶ of perſons without the goal, viz. James Hawley, Luchfeld 
on and others named, who furniſhed the priſoner ane, 
ite WI with implements for that purpoſe. 
eir W - This cannot avail. —Paublic juſtice, and the 
mM peace of ſociety are concerned, that priſoners 
n hould be ſecurely kept; 1 for every eſ- 
cape, not happening by fire, public enemies, or 
ne providence of God, the builder or keeper, 
ot the goal ſhall be reſponſible. In England, 
be reſponſibility is in the ſame perſon,, who 
ny WF both provides and keeps the goal. Here, by 
nd Wl the ſtatute, it is divided, but not lefſened ; the 
county, who builds and repairs, is reſponſible 
bor the ſufficiency of the goal, and the ſheriff 
for the cuſtody of it; and one or the other 
muſt anſwer for every eſcape, except in the 
caſes abovementioned. It is no excuſe for the 
county, that the priſoner broke out by the help 
of implements handed in at the window. It is 
their duty to provide a ſufficient goal, which 
they do not, if priſoners can break out of it, 
with or without implements. If the goal is left 
acceſſible to perſons without, and is of a con- | 
ſtruction and -materials, that by the ſecret uſe TN. 
of implements it can be broken, it is not that 
place of ſeturity which the law intends. It is 
the ſheriff's duty to defend the goal againſt open 
or riotous attempts; but it clearly devolves on 
the county fo to build and ſecure it, that it ſhall 
not be liable to be broken ſecretly, and without 
the knowledge of a vigilant and faithful keeper; 
which, in this caſe, it appears they have not. 
A further ground of defence ſtated, is That 
the petitioner hath a remedy againſt the perſons 
vho aided the cfcape:— 229 
Rr 2 e 
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za 


Clark 


againſt 
Litchfield 


and is ſtil} in goal. — 
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If he had had knowledge of them, and they In 
had been of apparent ability, it would have been I p- 
his duty, by the ſtatute, to have firſt ſought his 
remedy againſt them: But it appears from the Wl th 
pleadings, that he neither had any knowledge o- 
of them at the time of commencing this pro- b. 
ceſs, nor were they of any ability; nor is it I pt 
ſuggeſted that the priſoner himſelf had eſtate, Ml |: 
within the knowledge and reach of the petiti. Ml 01 
oner, out of which he might have indemnified WM tit 
himſelf for the eſcape. He had right, there. d 
fore, to his remedy immediately againſt the WM th 
countʒ. of 91g]. e ee 

A third ground of defence, is That on freſh W di 
purſuit, by the ſheriff, the priſoner was retaken 
M135 4TT £5330 VE e 

It appears from the pleadings, that he was 
out ſome months, and not recommitted till af. 
ter this ſuit was brought. How far, however, 
a priſoner who goes at large three or ſix months 
can be ſaid to be retaken on freſhpurſuit, with. 
in the reaſon or leiter of the rule may not be 
material here for the ſtatute hath mo faving 
for any recaption. If there has heen an eſcape, 
the county is holden. The! ſtatute) has ſome 
ſavings for the county, which the ch mmon la- 
has not; in others, it may fall ſnort. 

The common lac rule, however, would not 
help. the defendants in this caſe : It goes only 
to recaptions before ſuit brought, Stran. 873 
and upon plain reaſon; becauſe; as the goaler 
holds the body as a pledge for the debt, and t0 
enforce payment, if he lets it go/ the creditor 
is not obliged to wait to ſee Whether he will re: WM 
take it again, but has his right of abtion again 
the goaler immediately; and having commenc- WW +1 * 


ed it, and made his election, he is not to be 


defeated by matter ex poſt facto. Here ſuit was / 


brought before the recaption.s -Neithen; com- 


- 


- moni 


— 


Wim 
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mon law, or the ſtatute, will, therefore, ſup- — 
port this branch of the defence. T / 
As to the equitable ground inſiſted on, has Clark 

the debtor having taken the poor 'priſoner's b 
oath, his detention in goal would have been no Liteliveld 
benefit to the creditor :—It-3s againſt a ſtatute 9 
proviſion, which enables the creditor, notwith- 
ſtanding the oath, to detain the priſoner at his 1 
own expence, 2 the ground that the deten. 

tion ſtill may, as it ſometimes in fact doth, in- 

duce a diſcloſure of eſtate, and ſatisfaction of A 
the debt. Such farther detention in goal is a 

mean the law has preſcribed and given the cre- 

ditor for the recovery of his debt; and it there- 

fore ſaubjeQs thoſe, Who through 'neglett of 

their duty, do in any meaſare+deprive bier 

t, to the payment of the debt. Sheriffs ne- 
glecting to commit upon executions, are never > 
excuſed, or abated in damages, becauſe me 

debtor is poor. Im England, the common ae- 
tion for eſcape of one in execution, is debt, in 
which, of courſe, without regard to the ability 

of the oprifoner, the hole debt for which he 

was in execution is recovered. Execution is 
the endi of: the! law. Laxneſs and inſecurity 

dere; onder futile law proceedings, and — 

law itſelf. Ktodt lIs WU Her at n bit > 
Me ave, therefore, of; opinion that the hs. 

plication of the petitioner | in this calc; is ſuffiei- 
ente nerd gu ν,τ]⁰ννννννοννννινννw‚8. 
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2787. 

| 1707. 

Kiſſam, 
&c 

againſt 

Burrall. 


of merchants in New Vork. The / defendant 
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K165 an ab Hazarn, Exctitofs'd dn 
deceaſed, againſt B uu xl. 


E from the court of common pleas 
The plaintiffs brought their action of debt 
counting upon a bond for 19g0l. current 
of Neu- Vork, given by the defendant tothe 
deceaſed, bearing date the ꝛ0th + of June 
A. P. 1761. | e n 
Iſſue was joined, on a hes of full: payment; 
and the defendant,” in ſupport of the iſſue, ex: 
hibited evidence of ſundry payments, to the 


amount of 2606“. 118. 8d. made between the 


gth day of December, 1761, and December, 
1783: Alſo, ten accounts, from ſome of the 
principal merchants in New-York, -and-elle- 


V here, in which the intereſt was computed and 


ſettled inthe following manner, viz. Firſt cal. 


ing the intereſt on the bond or account to the 


time of ſetilement, add the principal and inte- 


reſt together then computing. the intereſt on 
the ſeveral payments, from the timeithey were 


made to the time of ſettlement, and de duct the 
aggregate of payments and intereſt frundthe ſun 
of debt and intereſt ++ ÞFhe. merchants fron 
whom theſe accounts came, teſtified that the 
intereſt was computed agreeably to the cuſton 


alſo produced the teſtimony of ſundry reputa. 
ble merchants in the country, to the ſame el- 
feft, whoſe trade had been with the merchant 
in New-York ; and farther, that they knew 10 
difference in computing intereſt on bonds and 
accounts. The defendant produced an ac- 
count ſettled in the year 1773, with one of the 
plaintiffs, is which intereſt was computed in the 
manner abovementioned :—Alfo the teſtimony 
of WOO Burrall, that previous to the late 


wal, 


= 
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var, he ſaw Hazard ſeveral times with the de- 
ſendant; and in a converſation heard him tell 
the defendant, that he had made ſeveral com- 


utations on the bond now in ſuit, but none of 


them ſuited him: That he found little or no- 
thing due, and that the defendant need not 
give himſelf any trouble about it: That the de- 
fendant then propoſed to ſettle the bond, ac- 


327 
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1787. 
Kiſſam, 
Ee. 


again 
Baal. 


cording to the rule of computation practiced 


by the ſuperior court; and that Hazard agreed 


to the propoſal, . it to be fair. 


That the defendant afterwards applied to the 
clerk of the ſuperior court for the rule by which 


he made a computation, and found there was 


about 18“. York monty, due, and be afterwards 
paid it: That about eight years after this con- 
verſation and agreement, Mr. Hazard preſent- 
ed the defendant a ſtatement of the bond, by 
which a balance of about 1200. appeared to 
be due. The defendant. objeaed ; but Mr. 
Hazard, replied, that the other kerrs inſiſted 


that the intereſt ſhould be nee in that 


manner Das ones 
Theidefendane farthereabibined a contents 


from George:Wyllys, | Elq.. clerk of the court of 
commtbn; pleas, in the county of, Hartford, that 
we general mode of caſting) intereſt, on bonds 
or notes, whereon judgement bas been render- 
ed by the coutt of common pltas, in the coun- 
ty: af Hartford, for thirty years laſt. had. kad 
been, to compute che intereſt, of the principal 
ſum to the firſt day of the fitting of the court 


at which the action was commenced; andwhen 


payments had been made at different periods 
of time, to caſt the intereſt on the ſeveral pay- 
ments, from the time they were made to the 
rſt day of the court; add the payments, with 
their intereſt, and ſubtraRt the whole from the 


principal ſum and its intereſt. Alſo, a cere 
| | tificate 


na T vor ran gr ur. | 
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IX tificate 71 george Pithin, EI. derbe of ich 5 

=== ſuperior court, that from the, year 4759, .unti 

Kiſlam, abgut the year 1774 Or 1776, the rule of com. if 

e. puting. inte reſt. was, to caſt the intereſt, dom ii vi 
geen date of the note ar bond to the time. 

| raj, place it ina fide column, chen. ſu 


W from the principal, and.caſt;t 

| Naa on the remaining principal to the nent 7 
| payment, and. ſo on to the time of Judgement r 

then add the intereſt i in the fide cg to h 0 


remains. 17 EY row Swift Toy My 11H 
N (Diſt eee 9167 wid th 


- | Bond for L: 156, dated it June, OH; Colima! in 
A 1780, '"T.r5o o 0 2 Jet, Wiebe I 
785, June, payment, 30 W % % as ob. 
N oo re bi ieh 6 ll * 


91 2 $20..0 2 J „ | 
2784, June rſt, payment, 30 Diot © z 2 1600 1 
| Gs hgh Tf EVI 1 9111 th 


| 1785, Jane 1 fl, judge- Tr gd et dab ait dt With 
| ment rendered, £90. , ©, 2 tbr 
Tntereſt from Jure, 1784. 2 


to June, 1795, L. 5 8 "rs Det oF SN} 10 to 
Intereſt rom ids column, 3% 489461 T1414 amoy io of 
Man 1 920 #5 (7 Op! — N¼—:“ͥZ twee! IH. TR tit 


tnahng un 5. regs eren, N 09. 4 U 


That from the year 7 74, för 47 + the by 7 
ordered the intereſt to b 1 om 

date of the note or 1 190 
Judgement; angd''r E ſntereſt 15 Dake 0 af 
ments, from the tie they were 10 

manner, and rendered, 90 85 ent, 109 the't * 8 
lance. 80 Was the aer ar 5 e lemon f 
court in New- London county arch Th 5 
1784, when the court ee a different e 
Tule, and ordered'thefame"to de eee n 0 


recbrd.— Fee age 49. 10 307m at 
The plaintiffs e "to Wit Lien RA 
and the court of common pleas' gave judgement 


for the defendant.—The only 05 made 
1 in 


4 


ed. 
he Ne edi of lawful intereſt, and many years 
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in the cauſe; _ pefted the mode of computing 
intereſt ; and' — exception taken to the Judge 
ment of the court of common pleas, was, that 
the 12 aten Wen the tule eſta- 
þliſh 3 court, in the year 1784. 
fir com mputing intereſt on bonds" docu 7% 
ments have been: made. ** $7 49 Wa 
The cauſe was 59 0 this court, 


225 


Kiffam, 


Ke. 


by Mr! 


Tracy” and Mr. Reeve; for the plaintiffs i in er- 


tor; and by Mr. Strong” and Mr. Adams, for 
de defendant. 0 

Mr. Tracy. — The ground of controverſy i in 
this caſe, is—whether the rule for computing 


intereſt, adopted by the ſuperior court in 1784, 


or thoſe in uſe before that time; ſhall be the 
baſis of this adjudication; for if the exiſting 
rule of the ſuperior court be adopted, a large 
ſum is due to the plaintiffs; but computing by 
the previous rules, a conſiderable fur more 
than the debt has been paid by the defendant: 

This being the matter in diſpute, it occurs 


0 the mind, 4 wich fi ce, that the rule or mode 
of computin ht, 


intereſt, which will give the plain- 
üffs the 1 


Upon the ſtritteſt attention to the rule adopt= 


ed in 2784, it will be found, that all caleula- 


ul intereſt, ought to be adopted. 


tions made upo that rule will produce the law- 


ful intereſt hmply,” and never exceed that 
mug ulated or compound weary But be 


de fendant, the bond in ſuit will not 
of its exiſtence, not three per ceni.— Theſe dif- 


v eh on any one of the principles ur- 


ſerent modes of computing intereſt, then, ought 
to be conſßidered as ſo many attempts to come 


at a juſt mode of givin 8 of a bond on 
intereſt his due; ds at one period: or ano- 
ther, the attempt failed of the bidde for ſue- 
Fs it could form 8 rule, until a juſt mode 
Dt 8 was 


— 


** 


Cale, in Lach i: dd et make, 


 veally, had it happened, diſcharge d the promiſe 


Caunty or Lircdranin, Nov. Tian. 
Way, 175 upon, and then an adoption of that rule 


5 cou Id:;not;be called, with propriety, a ne rule; 


auſe, it was alweys the tule meant tobe prac. 
ack and thoſe modes of / the, ſuperior toun, 
now called the antient rules of caſting; intereſt 
had no more force ever, and certainly, can 
now be ſuppoſed to have had any more force, 
than any miſtaken idea e and as vell 


might the idea, chat it is contrary to the att 


of God to allow any intereſt to be taken on the 
loan of money, be offered as a rule, Mhally 40 
ſupercede the ſtatute, which expressly allows 
intereſt, to be taken, as any other mode or rule 
of computing intereſt ;, which, does nat, iu ad, 
give the plaintiff his legal ratio af intereſt.» 
The ſtatute allowing a certain; rate of _ 
to be received by a creditor. from. a de 
dal 6 PROG, force in operation; n 

and no evahon, gan prevent dhe be- 
1 be, that ſjatute applying tothe plaintiffs in 
this gaſe. Why were the adjndications of 
this Fonotable 7 a — 
tiaung tenders o inentalm pay. 
ment of, har OO enen Band id, pot all 


men generally believe, when thoſe tender 8 Were 
made, slit continental. money would be wade 
| good, a8 it 
_ reaſon, Was, that the idea 


a4 then termed t- The ma niſel 
paying debts by 
, nd. &a.wiltake, ; be- 


payment, and did 
got fulfil the cohpatt; yet che party tendt ring 


thoſe + tenders was unjuſt, 


ih be honeſ,andavaght verdyadieve;the 


memney would he matle good; whack wauld-baye 


and Contract he bad made. In neee e 
1 0 dag ſuppoſe. he : bad; $ulfilled: his 
; hut he calcul upon; 
2 and when a rule af calculation is dil- 
edverctl, which will 1 minis 1 
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and bis miſtake * deteRtes it is bwin | — © 


pretentÞhe ovuzht not to fulfit His promil, be. 
cnffe A ereditor was miſtaken noowand 10 
$us the ſuperiun court for a number of vente. 
The damurret to the evidence in this cals, 
admits no mit thun this Many perſons have 
oittobk the rigiit way of bonipuning intereſt; but 
tin a nnſtaken payment; br receipt of money, 
tuncel an oblifation ? If not, can A miſtake in 
taſting (intereſt cancel a'\written'engagement in 
bach manner as that in expreſs ſtatute ſhall 
bſe its aperation ?'- : 
Mr Strong for the defendant. The 10 
queſtion is, whether, upon the fact of the re- 
cord ere appears to have been full payment 
ade. The determination of this queſtion will 
depend upon the application of the payments, 
vhether to the principal or intereſt of the bond. 
Nb expreſs application was made by the parties 
it the time of payment ; but it remains now 10 
be done, ag bab. to che rules and uiages . by 
which fimilar — actions were then governed. 
There-is 0 preſumption that the parties con- 
templated any other rule or uſage than ſych 
j at that time Listed. The cantract was made, 
ind every tranſaction: conſequent upon it, took 
place antecedent 5 the rule eſfahliſhed by this 
cburt in the yea U that rule, therefore, 
Morte cafe,” So are tlie principles 
id down by this court, in che cale of Hinſdalt 
vs. Fenſdale, appeal from probate. It was.there 
adjudged,'that the eſtate ſhould deſcend acedrd- 
ing * lav ſtood when the defeent was eaſt. 
» The awful rate of intereſt in this ſtate, is fix 
ßer cent; hy then do the courts allow. leven 
per cent. upon contracts made in the late of 
New. Vork It is becauſe chat ib the Jawful 
rate of intereſt there, and the rateè of -intereſt 
8 che contrafling parties art preſumed to 
88 2 have 
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it ſhould be paid. LI. 
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have had in contemplation,” at the time of the 
contract, and their intention is to be purſued. 


The ſame prefumption. arifes); reſpetting che 
mode of computing the intereſt; and the court 
will regard the one as well as the other. It is 
elear, from the evidence ſtated, that at the time 
the bond was given, and the payments made, the 
prattice, both in the ſtate of New-York and in 
this ſtate, was, to compute. intereſt in the mode 
contended for by the defendant: au the caſe 


of Phenix vs Hrindle (ante 20% it was ad- 


judged, that the contract fhould be governeil 
by: the cuſtom of the merchants where it was 
made;—ſo'intereſt was recovered contrary to 
the laws of this ſtate, in an ation of book-debt, 
contracted in New-York, and on the ground, 
that the preſumption was, the parties intended 
| #41 - 36L; Af WOUR 
Mr. Adams, on the ſame ſide.— It will be 
agreed, that by either of the rules for compui- 


.- Ing intereſt, in practice by this court, antece- 


dent to the year 1784, the bond is fully paid, 
Whether much or little be over paid, is out of 


the caſe. That contracts are to be governed 
by the laws in exiſtence at the time and place 
where they are made, will not be denied: 

T be queſtion then is— whether @ rule of the 


ſuperior court be a law ; for when a law is re- 


pealed, or altered, it ſuppoſes the old law not 
to be ſo good as the new law. — Here are two 


rules: The firſt has exiſted time immemorial, 
and is ſupported by a long courſe of adjudica- 
tions; the latter is an expreſs and poſitive rule, 


adopted upon full deliberation.— They are of 
equal authority, and are both to be regarded as 
law. The common law is ſettled and known 


by the adjudications of the high courts of the 
ſtate. This principle being eſtabliſhed, il 
will follow, that the contraQ, "im this'caſe, and 
| 0 a += 
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the tranſactions conſequent upon it, muſt be 
governed bythe rules and practices of the ſupe- 
rior court, antecedent to the year 2 which 
rules aue the fame as was practiced by the mer- 
chants where the contract was made. The par- 
nes could have no other law or rule in con- 
templatiqn; and to ſubject them to a ſubſe- 
quent rule; of. 2 different nature, would: make 
contradꝭ different from the original inten- 
20 the contracting parties. By the law, as 


it then Rood, the contratt was fully performed; 


3 an e o/t facto law, it is, again opened, 
and leſt led — Whether it be true, that 
the laſk rule of the court,ought to have been 
ſooner: adopted: or not, is iminaterial to this 


caſe ; for the parties were to govern themſelves 


by the law as it then ſtood. Could they have 


known, that they ſhould be ſubje& to this rule, 


their condutt would, undoubtedly, have been 
different. — The caſe of Pleniæx vs. Prindle, will 
apply with force: — There che court ſaid, the 
contract mult he ſubjett to the controubof the 
laws under which it was made, although they 
vere, different from the law of this ſtate; be- 
cauſe, the intention and underſtanding of the 


parties is ſuppaſed to as reference to that, 


and no other. 
It has been . on ihe other ge het 
the pratlice of the merchants and court, ſtated 


in the evidence, is ablurd ; for that payment of 


A — beyond hog ge of the principal, will, 
by a greater increaſe of intereſt, operate to de- 
Aroy; the whole debt, and finally bring the cxe- 
ditor in debt: But 4his. reaſoning, is not juſt; 


for the accumulation of intereſt upon the pay- 
ments can go no further, than till che Parten 


is made, Which cancels the bond. 0 
Mr. Reeve, for the plaintiffs in 1 


What 
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Kilam, 
. 


Burrall. 


> caurtare to be conſidered in a — 
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What is the right rule of computing intereſt) 
The plaintiffs have adopted the rule made by 
the court in the year 1784 not becaufe the 


pacity, ar as having any right to ahter the lau 
but that the rule laſt — by:the/court/ix 
only deelarative of what the law is and was. 
There is a poſitive law exiſting, Which deter- 
mines the rate of intereſt in this cafe to be ſeven 
per cent. What will be the amount of ſeven ger 
cent. depends merely upon calculation ;-+how 
that calculation ſhall he made, depends on the 
rules adopted by the ſuperior court for there 
can be but one true rule; and if the'caurt/have 
ever gone on a falſe ground, it cannot acquire 
the force of law by lung uſage . Theres 
fore, the true rule is the only rule which: can 
govern this contract, notwithitanding any prac- 
tices which may by miſtake have — 2 place. 
Examine the two rules oontended for —A 
bond is given ſor 2000. on intereſt; at fix per 


cent. at the end of two years, When 12. is 


due, 1060. is paid By the rule contended for, 
on the part of the (defendant; at che end of 
twenty years the bond would be ſatisfied, wich- 
out the payment of another farthing.— This 
cannot be tche true rule.— By the rule con- 
tended, for on the part of the plaintiffs, the 
creditor will receive his intereſt; annually, ff 


payments to that amount are made, which is 


agrecable to the ſpirit of the ſtatute regulating 
the rate of intereſt; and upon that ground the 
payment is ſuppoſed to be applied to the dif- 


charge of intereſt due, and the reſidue to the 


la for the law expreſsly refers to annu- 
al intereſt.— By the other rule, let ſeven per 
cent. be annually paid, and at the end of four- 
teen years-the principal will be diſcharged ;— 


the exeditor, therefore, does not get ſeven * 
tent. intereſt, 
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"The rule I contend for, does not admit inte- © 
telt to accumulate upon intereſt.— The con- 
cluding clauſe of the rule is That if an 
payments be, made, of à leſs ſum than the in- 
«tcreft ariſen at the time of ſueb payment. n 

jntereſt is tobe computed but: only on the 
5 principal. ſum, for any period.“ Se that 
whenever the payment is inſufficient d to abſorb 
the intereſt then due, the next calculation of 
inte reſt is to be upon the principal ſum only; 
there fore the rule is ſeteled upon the moſi cone. 


ſiſte nta and perinanent principles. 
And n cin the "_ was wt 
be thus underſtood. -- DF IN 


This being a cauſe. of coaddereble impor- 
tance, the court directed it to lie for further 
argument 5 and: afterwards; in the ſame term, 
it Was again wins of 1 eee en 45 A 
force I ner Valk, 

Mr. Rupie Bee pee oy de 
on a contra carrying intereſt, without an & 

preſs application to the principal, the preſump 
tion ja, that they were intended to be applied 
to the intereſt. This jdea is ſtrongly edrrobo 
rated by the 'condu of the parties in the pre- 
ſent cafe: For if the payments are not to be 
thus applied, the defendant; at the time vf the 
lat payment, had exceedeti the fum recovera-' 
ble by the bond, tothe amouut of $661 18. 1d. 
This as a/ practical contrudictiom of the prinæi- 
es now :comtended for by the defendant, and 
deſtroys the preſumption (arifing from the euſ- 
tom of the mercbants in News Vork) that the 
parties impliedly agreed to apply the payments 
and compute the intereſt in that manner 
The rule contended for by the plaintiffs; allow 
vo imereſt toateumulate upon intereſt but pur. 
ſnes up the original contratt/ and gives thò re. 


. and no more. 
Y 1913191 „e 


906 


==: 


x 


4vreſd; which of the two rules contended for is 


| 5 but by a rule aſterwards a 


ces of this caſe, can the court 
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It cannot, therefore, be intended that the par- 
ties had a mode of calculation in view, which 
would eſſentially 3 14 the N I Ig ns the 
contra. 5 t 97 Dato 
Mr. Strong, ee other fide; againenforc 
pet corre nes of his firſt a 3899-5101 bn 

Mr. Adams, on the fame fide>=Aibond 1 is 
given for 1000. payable at the end of one year, 
vith intereſt. In that cafe, the principał is a 
much promiſed at the end of the year a8 the 
intereſt, and there is no preſe ꝑlven by 
the terms of the contract; therefore, no pre. 
ſumption can ariſe," that intereſt is to be firſt 
paid. In regardito the mode of computing in. 


molt: righieous, is Nholly out of the caſe. It 
may be a political queſtion, that will be forever 
Jitigated, and remain forever uncertain.— 
Here is a bond, which, according to the uſage 
of the place where it was given, and the pradtice 
Of the courts where it was put in ſuit, at the 
time of the tranſatlion, was fully paid and (fa. 
dopted, it is 
unpaid.— By which of thoſe rules ſhall the caſe 
be governed? Shall the fubſe quent rule affect 
contratts carried into execution ? CO 
eennbdy' art wii honin anal a7 v8 
Mr. Reeve; foribeylahitiFac<ISthoqueſtit Th 
came up, ſtriped of the eircumſtances attending ref 
this caſe, it — merely upon a'cal- ¶ hay 
eulation of figures: It would be, what will give um 
the creditor his ſeven per cent. intereſt. The 
Hatter rule will do it perfectly, and the formel 
— — the circumſtan⸗ 
aſſume the office 
of legiſlators, and ſay; that ſeven per cent. thall 
e no more than three and an half? Or 
Mall ⸗they perform the proper duties of, their 


office, and adjudge, that . 
h the 


e 
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the produtt of ſeven per cent. bly to the 
contract ?-—Itis clear, that the creditor intend- 


1787. 


ed to have taken ſeven per cent. and there is no n 


ground to ſuppoſe an underſtanding or agree- 
ment to take leſs; ſor the law gave him that, 
and the contract was for that. —If the creditor, 
or any other perſon, have adopted a mode of 
computation vhich gives leſs than the contract, 
it is a miſtake, and not evidence of an agree- 
ment totreoeive leſs. When he applied to a 
court of juſtice, to compel performance of the 
— vill the court admit a palpable miſ- 
uke to be introduced which alters the nature 
of che contract ? The court will, undoubtedly, 
adjudge, that the contract ſhall: be purſued up, 
and what the law allows be given.—As: to the 
application of payments: the law will clearly 
apply them to the intereſt firſt, where. no appli- 
2 is made by the parties; - otherwiſe, ſe- 
ven per cent. for one year is uſurious, and the 
law is not conſiſtent with itſelf.—If ſeven per 
cent. is the lav ful rate of intereſt, the law will 
fo 6 apply 'the-payments as e r Wat am to che 
credits. Lil 204017 lor: 10 gi eben 
5 court of common views. 
}. 5 549 * int 9. 

By THE Cour Judge Da akon 
The only queſtion in law, made by the counſel, 
refpeQs the mode of computing intereſt, there 
having begn a. number of payments at different 
imes — Hut the declaration counts upon a 
bond given for the payment of 1950l. New- 
Vork money; and it does not appear by the 
declaration, ar pleadings, that the bond had any 
condition. annexed, or that the obligation was. 
on intereſt; and it appears that the pay ments 
exceed the ſum of the obligation; — therefore, 


on that principle alone, the evidence, as lated, 


Vas ſuthcienr Gn the xſſue, 
Tt But 


ay 


8335 Counrror Litcntizrn; Nov: Tx, 
"787. But there was, in fat, a condition unnexel 
to the bond, for the payment of half the fun 


* mentioned in the obligation, with tawful inte. 
x 


reſt, by a day certain. This brings up the quel. 
tion in diſpute between the parties; and the de. 
termination application of the 
payments. If the payments had been applied 
to the intereſt due at the time they were made, 
and only the ſurplus to the prineipal, there 
would have remained a conſiderable ſum due 
to the plaintiffs; but if all the payments 
been applied to the principal, until that was f 
Fee and the reſidue to the intet 


* 


„„ 


debt would have been over paid, It 1s a 
tled rule of law, that he who pays money has 
a right to direct the application, if there art ſe- 
veral duties to which it may be applied ; but if 
he negleQs to do it, the receiver may make his 
eletlion. In this caſe, there does not appeat 
to have been any particular application made 
by either par 2 ut the ſums paid were fimply 
endorſed on bond. Therefore, the inten- 
tion of the parties muſt be wlerred, from the 
common cuſtom of the place where the con- 
trat and payments were made, and their own 
conduct reſpecting, the matter This being 
-tranſafied in the city of New-York, muſt be 
governed by the laws and cuſtoms of that ſtate; 
and according to.;what : bel habe from che ei- 
dence to have been the. cu lm of 1 
intereſi in New- Vork, the bond is, over 170 
But as the parties might have agreed to apply 
ſome of the payments to the intereſt que at the 
tae they, were made, before, the primeſpel we 
fully paid, it is preſumed to de the. 88 for 
At n brig owt and 1 ogat,—On . theſe 
| nd from dhe denim, of time find 
| money — due, , ariſes. a, fifong pre- 
umption, that there hath been 2 fereleinene 
| the 
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w It would be of dangerous tengene to 
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N in demand ab. 0e * L 
i es . 1 100 5 

=, Judgement, was, | therefore, affirmed.” vi 
0p 900 00 TU ate aff? 3 0116119) VED & A 21 
ob o bs : 2oinsg 514 ed ich ai noi 
g wa „noise rern Wu 1 ttt: 
bog 1050 be roar i tete 
5 ann 0 Sher * 
bad Others in Fronz ond 
sub cbt d BALDWIN, 97 80 


\ RROR from the court” of common lag 
upon a bill of exceptions! ——The plein 
n in error brought their aktion of trover, 
againſt Fiſher and Baldwin, to the court Up 


common pleas. —The general iſſue was plead- 
a, PAS cloſed to the court; and after a bear- 


ement was for the defeiidants, —Ths 

FT controverſy in the caſe queſtions 
h law, ariſing from the facts. Aft Judge- 
ment, the plaintiffs tendered a bilf of excepti- 
ons, ating the caſe, as it appeared in evidence, 
which was certified 'by the udge.—Upon this 
bill of 'exceptions, wr MHerror was brou 
and abatement pleaded, ut on the rin iple, har 
a bill of exceptions, bringing up the whole mat- 
ter in ap ons bp after trial upon the general 
iſue, can be no egal foundation fur a writ * 
error. "Ys 2Wer 901 VO bens 
, for tlie defendemts in error, 
com Vi Prius, „ Page Zi G, which a 85 


: 


contend contained k ble of the Fug 
law upon "the ſabzett of bills of exceptions : 
That upon the principles there laid down, a bil! 
4 erteßtrons is never admitted fo draw the whole 
attet into examination again, but only à ſin 


bmit oe Whole cauſe to the memory of the 


e ho is to N Wh bill; and I 


111 


ATOLZAOTY 


wth ; 


— 
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be made uſe of to remove caſes from the low. 
er courts to the ſuperior court, which are not 


D 
EE. 
M, Donald by law, appealable, and would defeat the wiſe 
W intention of the ſtatute, regulating appeals : 
pit — 4 That the pradtice was novel in this ſtate, and 
*- +1: had not received an adjudication of court up- 
on it: That the firſt inſtance of a hill of excep. 
lions being introduced in this manner, was in 
the caſe of Bradley and Others vs. Camp (ante 
77) there it paſſed ſub, ſilentio. So that no au- 
tuority can be derived from the caſes in which MI 
it has been permitted; and the prattice is preg. | 
nant with many evils. - If it be eſtabliſhed in 

b 

| 


- this caſe, the principle will extend it to every 

trial which depends on facts; and there may be 

great difficulty in ſtating the evidence, as ii 0 
might ſtrike the minds of the triers. Number. a 
leſs circumſtances may attend a. caufe,. which t 
would influence the deciſion, but cannot be aj 
ſtated in a bil], of  exceptions,, The mode of 00 
giving teſtimony, often deſtroys the credit WM 
That the practice, therefore, cannot with ſafety ni 
be admitted. P28 i 111 T 9 LILW [, Ui 571146! fa 
Mr. Reeve, on the other fide, urged the im. ce 

portance of uniformity of deciſion upon all queſ- 10 
tions of law, from the loweſt courts to the high- N Ti 
eſt: That whenever a cauſe turned upon a mere. I bo 
queſtion of Jaw, it was immaterial; whether the m 
facts from which. it aroſe were conceded by the int 
pleadings, or eſtabliſhed by, evidenceg if che pu 
determination Vas not conformable to:taw, it % 
was equally. neceſſary, that it ſhould be carried 
up, and corretted: That the ftatute allowing: 
appeals was not provided to correct errors in 
point of law, but to afford the parties the op- pro 
portunity: of a more ample defence, where they. abo 
apprehend themſelves to have been deficient. I tion 
A writ of error is the remedy: againſt. all ertd- 
nequs judgements, in point of law; and!i-ought” WF teng 


ever 
19 111981 
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ever to be ſuſtained where that appears. Where *F- 
2 | een 
the evidence is of ſuch a nature, that it can be === 
demurred to, cauſes may be removed; but M*Donald 
wherethe evidence cannot be demurred to, and &. . 
the jury neglect to find à ſpecial verdict, bulls of Are. 
exceptions have been found neceflary. Many „ 
precedents "might be cited from the Engliſh 
books of authority, to this purpoſe—See Cow- 
ger, 160 Moyſton vs. Fabrigas.—1 Blackſtone's 
Rep. 555, Money" vs. Leach, Douglaſs, 336, 


% 


Nager vs. Hawkins,———The' caſe of Bradley 
and Others nn although it asc ful : 
filentio, will ferve' to illuſtrate this poſition, that, 
bills of exception; in caſes like this, are neceſſary. 
for the furtherance of juſtice. In that caſe, the 


— — — —— — — Z — 
2 ws 


only diſpute concerned queſtions of ſaw, which, 
arole from the fatts conceded and proved at the 
rial; and there would have been na remedy 
againſt the erroneous deciſion of the court” of 
common pleas; but upon the caſe being remov- 
ed by b:lt of exceptions, the judgement was una- 
nimouſſy reverſed; There would have been a 
[| Wl failure of juſtice in that caſe, as well as a pre- 
-) ccedent ſor erroneous principles, if the prattice 
.. W ow comended for had not been permittæd 
„That, though it is laid don in the Engliſn 
e books of authority, hat the 5 f exceptions 
e muſt be confined to a ſingłe point, no more is 
e Wh intended; than that there is to be no fürther dif- 
be pute about ſatts, but the eaſe muſt be brought | 
it u a point; the point may ariſe from many fatts 
ec WH taken together, all whieh muft be ſtated in the 
ng bin. It cannot inelude any controverted facts, 
in but merely the law ariſing from ſuch as are 
p=1 ſbroved or agreed. Where the controverſy is | 
e WW about the facts, there ean be no bill of excep- 
dona, ie 41990, e ee eren es 
Mr. Adams, for the defendants in error, con- 
ended — That bills of exceptions in this lobſe 
92 manner 
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=——_- manner, were of yery dangerous eee, e 

27, hat 3t thigh ſubject a caule to a Legend wrigl 

;M:Devald upon à partial lating: That the a, who 

 AQcnders <4 bill _— always make it moſt; fa. 

. Joe's to himſelf, and the memory of the 

| ge may not be ſufficient to, correti bim; 

2 the Judge muſt not be Jeft to his option, 

whether ta certify the bill or not, but he muſt . 

be compelled, or the praQtice would defeat iz. 

ſelf; And chat the Judge. muſt alſo; certify that 

the facts ſtated in the bill were proved, not tha 

it was teſtified, or given in evidence : That the 

jury might find facts proved one way, and the 

court be of opinion, that they were proved the 

other way, and a bill of exceptions be tender. 

ed, to remove the cauſe from the verditt of the 

jury. If the court ſhould certify that bill, the 

trial by jury would be rendered totally ufeleß. 

But if a practice of this kind be expedient, it 

requires a ſtatute to authorize it, and to define 

and limit its extent. In England, bills of ex. 

an were introduced and regulated by ſta- 

tute. If the prattice here introduced is found- 

ed on that ſtatute, it cannot be carried to the 

extent no contended for. The eafe of Me 

ton vs. Fabrigas, eited on the other ſide, doe 

not compare with this: In that, and ever 

: other caſe from the books, the fatis ſtated were 

. agreed, and the queſtions ariſing! were mere 

queſtions of law; and confmed to a ſingle point 

but, by the bill under eonfideration, there is an 

— h to ſtate all the evidence on both ſides 

and carry the caſe up in groſs. Phisevident- 

ly may ſuhject a cauſe to be finally decided up- 

þ on an imperfeſt ſtating; minute and gen 

ſeribeable cirewnſtances;/! may weigh in the 

ſcale of juſtice, d N change ry 

ern ela cu. iy 9059015 
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That this 65% of exceptions N unſupportable 
by the Engliſh Kart os; on ahother ground; 


of exceptions ought ever to be allowed, une 
terdered at” the time of trial. —And to ch 
p inthe cited, 1 Salteld, 288, Wright vs. Sharp. 
1 Bacon's Abri. 826. bees Nt TF Prius, ttt, 
bill of Exceptions. © 


| The plea ies gu ene. 


+ 34 


„n : Diss (1 e 30-0998: 141 IS 


5 res zr een Shurenv. . edo. 
\ CT3ON, of wreſpals,. vi > armis, for . 
the plaintiff's land, cutting and dew 
Za Ham timber, &e. Phe iſſue was thus 
N which the defendant prays may be en- 
quired of -by (he court, And the plaintiff lite- 
uiſe.””—-Upon this ſue the cauſe went to trial 
by the jury, and after a yerdit: for the defend. 
ant; it was moved in arreſt by ihe plaintiff, and 
among other things alledged. that the iſſue 
being cloſed: to the court, the jury could not 
legally return any verdit in the cauſe; and, 
therefore, the verditi returned was mot a ſufſi- 
cient foundation io rendet judgement upon. 
Mr. Adams and Mr, Reeve, fotithedeſertiant, 
ben moved —Fhat the retord might be end- 
ed, by inſerting the word corftry in the cloſing 
of the pleadings, inſtead of the word couyt᷑ i alk 
leügzing, what it was the intention of the parties 
10 haveiclofed the iſſue thus, and: that it v 


merely gh niiſlake- that the etvſe wem td 
trial ctofed otherwiſe. ' They ;totuchded; that 


a miſ-joining of iſſue was always held to be 
GT | amendable, 


for that ĩt ought to have been taken at e 8 
und not defeted till afterward; and that h 


No Ro. 


Sanford, 


———— — 
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could not be admitted in this ſtage of the caſe. 
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amendable, and that innumerable inſtances of 


the kind might be produced from the books; 
and cited 8 Co. 161 b.—Cowper, 407, Sawyer 
vs. Pocock. —Ib. 425, Verelſt and Smith vs. Ra. 


fael. „ 


On the other ſide, it was contended, by Mr. 
Tracy and Mr. Baldwin — That by the lay of 
chis ſtate, the parties had right to join iſſue ei. 
ther to the court or country; and therefore, it 
was not mere matter of form, that was propoſed 


to be amended, as in the caſes cited, but that. 


it was an alteration in a material and eſſential 


part of the iſſue, which was not legal. They 


cited, 1 Strange, 641, Cooper vs. Spencer. 
' Law, Chief Juſtice.— Here was an iflue 


tendered, and nothing left for the other fide, 


but to join ; and the caſe being put to the jury, 
it is preſumed, that it was done by mutual con- 
ſent and agreement, and the omiffion a mere 
miſpriſion; and therefore, ought not to be taken 
advantage of, to defeat a trial. And, 
By. Tux CouRt,———Let the record be 


amended. 


"TR $ 
473. is 7191.85 


Denne 


% kD» 4 ot 2 $I \ 6 $34 1%, 
75 8 8 3 9893 2 — . a * — 4 * ' Ly 
PuzLes againſt Pn EIS. 


me jury impannelled, Mr. Tracy moved 


for a rule, that bonds for proſecution might be 
entere But, | Fe 


Tukx WHOLE Counr . Judge Dy ix 4. 


ſent Said, the motion was too late: That i 


had been repeatedly decided, that ſuch motions 


The 


FTER this cauſe. was called for trial, and 
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Me SrarE againſt Daviv Felsen 11 
ONa indictment, for paſſing a counterfeit, 


loan-office certificate, the counſel for the 


priſoner objedted to the witneſſes teſtifying any 


thing which the priſoner had ſaid to them con- 
ſidentially, when endeayouring to perſuade 
them to uſe their influence, that he might be 
improved as a witneſs againſt his aſſaciates:— 
By rxRHEWANOLE Count.—— When diſclo- 
ſures of that kind have been made to the au- 
thority. examining, or to the State's Attorney, 
under ſuch circumſtances, that the perſon diſ- 
cloſing conſidered himſelf as a, witneſs, the 
court have never allowed it to be given in evi- 
dence againſt him but this. indulgence has 


„ 


zot been extended further. 


STRONG'S Caſe. 


HE laſt term, Nr. Reeve and Mr. Tracy, 
moved—That a mandamus might ifſue 
lte / lead. Strong, Eg. town-clerk and re- 


© 


deeds for the town of Litchfield, to re- 
cord a.certainideed of bargain and ſale, given 


by Elyah:Wadfworth.to' Alexander Cathn.—— 


The facts ſtated, as the ground of the motion, 
vere :— That ſaid Wadſworth, being colleQtor 
of ſtate : taxes, about the 45th: day of May, 
1786, old, at public auction, to ſaid Caitlin, a 
tract of land, containing about forty acres, at 
the ſum of twenty-eight pounds: That Catlin 
paid Wadſworth the ſum bid for the land, and 
N Vu | received 
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received from him a legal deed thereof, which 
he lodged on file in ſaid regiſter's office, to be 
recorded according to law; and that more than 
one year had expired ſince ſaid deed was lodge 
on file, but that ſaid regiſter had not recorded 


it, and abſolutely refuſed tu do it.— The party 


praying for the mandamus, appeared in court, 
and made oath to the truth of the facts ſtated 


in the motion; and the adverſe party being 
ſerved with notice, Mr. Adams this term, ſhew- 


_ 


ed cauſe againſt the writ. He contended 


That by the rules of the Engliſh law, a manda- 
mus could not iſſue in this caſe ; That it iſſues 
only in cafes which relate to the public, and are 
of general conſequence :—-As where a man is te- 
fuſed to he admitted, or wrongfully turned out 
of any office or franchiſe, that concerns the pub. 


lic, and no other remedy is provided by law, this 
wirit lies: But it extends not to an executive 


office, relative to a matter of mere private right. 


Nor does it extend to the redreſs of any injury to 


an individual, by an officer in the execution of 


his office; becauſe the law hath provided ample 


means of redreſs in the ordinary courſe of jul- 
: tice : That a mandamus is an extraordinary re- 


medy, applied to cafes of a public-nature, which 
cannot be reached by the ordinary proceſs ot 


law; and that it is not adapted to the relief of 


private injuries, which may happen between in- 


_ dividuals, becauſe it is delatory and expenſive: 


For, firſtly, The motion muſt be made to the 
court, and the facts neceſſary to ſupport it, 


ſtated. —Secondly, The adverſe party muſt be 


ſerved with notice, and time given to ſhev 
cauſe, that he may have an opportunity to con- 
tend the propriety of the motion, and take ad- 


vantage of the various matters applicable to 


that ſtage of the proceſs. —Thirdly, The man 
damus iffues, and time is given for the party i 
| g make 
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make his return.—Fourthly, The ſufficiency 
of the return is to be tried. —Fifthly, A peremp- 


tory mandamus iſſues. —Andlaſtly, In caſe of diſ- 1. 


obedience, an attachment iſſues, for a contempt, 
which may alſo admit of a defence. And 
therefore, much more time is conſumed than in 
ordinary proceſs, and the expence conſequent- 
ly greater ; and it would be detrimental to the 
public good, to admit this writ to be uſed in 
cale of a mere private wrong :—That all the 
Engliſh ſtatutes, reſpecting a mandamus, clearly 
have reference to matters in which the public 
is party. The preamble to the ſtatute of the 
2 Geo. I. is in theſe words :;—* Whereas, in 
* many cities, boroughs, and towns corporate, 
© within that part of Great-Britarin called Eng- 
und, Wates, and Berwick-upon-Tweed, the 
c elethion.of the mayor, bailiff or bailiffs, or 
* other chief officer or officers, is, by charter, 
* or antient uſage, confined to a particular day 


© or time, without any proviſion how to act or 


* proceed, in caſe no election be then made; 
* and it frequently happens, that by ſuch char- 
ter or uſage, particular acts are required to 
"be done at certain times, in order to and for 
"the, compleating of ſuch elections; and by 


the contrivance and default of the perſon or 


* perſons, who ought to hold the court, or pre- 
" ide in the aflembly, where ſuch elections are 
to be made, or ſuch acts to be done, that no 


courts or affemblies have been held, or elec- 


" tions made, or ſuch acts done, within the 
times fixed for that purpoſe, &c. To remedy 
"which miſchief,” &c.—That this ftatute is 
fully deſcriptive. of the object of a mandamus, 
and of che occaſions on which it is to be uſed: 
That it is a writ ſuppoſed to be founded on ne- 
ceſſity, and iſſuable only where no other reme- 
dy is provided. 3 Bac. Abrid. 536. But that 
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— cer merely executive, and relative to a matter. 
of mere private right. The object is to obtain 


Oui. 
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the preſent caſe is not of that deſeription. 


A mandamus is here moved for, againſt an offi 


a ſpecihc performance ow the part of the Re- 
giſter; but the court cannot compel it. A 


peremptory mandamus may be diſregarded, and 


the proceſs for contempt, can produce nothing 
more than a ſum of money. The ſame thing 
would be the reſult of a private ſuit by the in- 
dividual injured.—— That, therefore, there 
could be no greater neceſſity for ſuch a rit 
in this cafe, than in caſe of a ſheriff who ſhauld 
ſe to ſerve a writ, committed to _ for 
that purpoſe. 
He contended—That' if - the Upitſont cake 
came within the Engliſn rules of -prattice, re. 
ſpecting writs of mandamus,” ſtill it was not fl. 


| tainable by the laws of this ſtate. / The court 


could exerciſe no ſuch authority as was moved, 
unleſs derived from poſitive law, or immemo- 
rial uſage: That no ſuch law had paſſed in this 
ſtate, nor any ſuch uſage obtained: [Phat if the 
pou complaining is not ſatisfied with purſuing 

is remedy by ordinary proceſs of law, his oni 


reſort is to the legiſlature ; for there is expreſs- 


ly reſerved the power of “ calling every officer 


* hatever, to an aceount, for any miſdemeai- 
or, or mall adminiſtration; and for juſt caule, 
4 to fine, diſplace, remove him, or deal other- 
«wiſe, as the nature of the caſe ſhall require. 
{See Stat. 2728.) The powers here defined 
as appertaining to the legiſſature, are not grant- 


_ ed to any ſubordinate juriſdiction in the ſtate; 


and that there can be no occaſion ſor any count 


to exerciſe them, when application —_— Ed 


Hy! be made to the legiſlature itſelf. 
Mr. Reeve and Mr. Tracy, on the other ſide, 
contended.— That the fir * of a mando- 
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mus to be found in the books, was Bagg's caſe, 
11 Coke, 93 and the firſt ſtatute recognizing 
the practice, was'g Anne, cap. 20. which regu- 


Jates'the mode of proceeding: That this prac- 


tice was à part of the common law, indepen- 
dant of any ſtatute, and undoubtedly derived 


itfelf from neceſſity. fy Hence they infered, : 


that the fupreme courts in this country, as 


well as in England, from the nature and ob- 


jett of their appointment, muſt-have a general 
ſuperintending power over all inferior courts, 
and offices; to reſtrain them within their proper 
bounds, and to oblige them to execute that 
juſtice which their duty requires. There- 
fore, the right of the ſuperior court of this 
ſtate, to iſſue a mandamus, when neceſſary to 
thoſe purpoſes, was inſeperably connedted with 
che appointment; and that it was no argument 
againſt it, that the court had never before been 
called upon to exers that power ;— Phat the 
clauſe of the ſtatute refered to, on the other 
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Strong's 
Caſe. 


ſide, could not be intended to abridge the ge- 


nexal authority of the court in this caſe, but 
reſpetted matters of impeachment only: That 
to apply to the legiſlature upon the numberleſs 
occaſions of this kind, which might occur, 
vould be, to convert it into an executive court. 
Therefore, that the great queſtion was—whe- 
ther this caſe came within the general princi- 
ples of law, re ſpecting the writ of andamus.— 
They contended it did: For that it was againſt 
an officer of the higheſt truſt; one who is en- 
truſted with the cuſtody of the titles which he 


conveys, and to record and authenticate his 


own—a-truſt repoſed in no other officer in the 
ſtate.—If he | refute; to diſcharge the dutics of 
his office, | there muſt be a power to compel a 
ſpecific-performance.; otherwiſe, there, would 


not be an adequate remedy: For a title (which 


would 


| 
| 


, By 
” 


Strong's the ability of the Regiſter tO Pay ; and if he 


„ & 
21 . 


Peace for the county of Cheſter, commanding 
the money he had expended; as ſurveyor of 


| quired ſhould be done, 2 Black. Com. 110. 


not be extended to a matter of private right: 
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would not be authentic without being regiſter. 
ed) might be of ten times greater value thay 


might defeat it, by refuſing to perform the dy. 
ties of his office, and no other remedy provid. 
ed than a private ſuit, there would be a failure 

juſtice, which the law never can intend :— 
That the application to the court, in this caſe, 
was to compel. a public. officer to perform an 
act, in favour of an individual, which the duty 
of his office required: That Haſſel's caſe, 1 
Stra. 211, was in point. There à mandamus 
was granted, directed to the + Juſtices of the 


them to make a rate, to reimburſe one Haſſe! 


0 
6 
1 
60 
01 
A 


highways. —And ſo is Hunt's caſe; 1 Stran. 94, 
where a mandamus iſſued, to compel the trea- 
ſurer of a county to reimburſe a conſtable the 
extraordinary charges he had been at, in pro- 
viding carriages, on an expedition into Scot- 
land. Alſo, 1 Stran. 42. And that many 
other caſes might be cited, where this writ hath 
iſſued in favour of an individual, to compel the 

rformance of an official act, which juſtice re- 


Wood's Ins. 564.— That from an examination 
of the authorities, it would not a pear, (as was 
contended on the other fide) that this writ could 


That the idea aroſe from not carefully conf 
dering the diſtinction between public bodies 
and private perſons: That when it relates to 

ublic bodies merely, it is a writ of right, and 
is iſſued of courſe; but when it relates to indi- 
viduals, or private perſons, it is diſcretionary, 
and the court will examine into the cauſe and 
ground of complaint before the writ is granted 
They cited the following authorities ;—g far 
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Abrid. title Mandamus (A) and (C Buller 
Nifs Prius. —a Satkeld, 446, 701 8 Sal. 175. 


159, 797, 537, 88, 59, 608, 696, 832, 89 
895.3 Black: Com. 264.—4 Black." Com. 434» 


2 Black: Rrp.'916.—2" Burrow, 1043, 1197.— 
Burrou, 1 585.—4 Dare e 


14 %. 
The court ordered a mandamus to iſſue, re. 


tarnablo che nent term. og 


mus was returned and the court was 


trying the. ſufficrency of - the return ; whether the 
common, law, as it ſtood before the ſtat. g Anne, 
* that ſtatute: — the court ſaid, the e of 
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Mou Iunbe⸗ » ageinſ Bonny, 


| 2 declaration was upon a. e to 
* 160 1285. and concluded j in Do hb 


in arreſt; on the pang that the matter in 


dies I mand was below the juriſdiction of the court; 
$ 0 8 And, 


By mY Count. — Judge Dy ER e 5 
The Ne was e, GEES 958 / 


- 
"<0 7 lie s 5d; bas 


1 

— 

4 t 3% 
311 4 


BuTLER 


Strange, 855, er 11577 1180, 697, ogy, 1 


Me- Fektwary m 1786, the mand | 
io direct what be the rule of proceeding, in 
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Betta Seb rl. 
*RROR from'the judgemeg t'of a uſtig c 
the Peace.——The a Pt ation Was 
book-debt, brought by Scovel a ainſt ; Buller and 
Porter, as bein gin partnerſhip— e queſtions op 
trial, was—whether there exiſted a partnerſhip 
or not. To ſupport the iſſue, oral lt. teſtimony: 5 
exhibited, which was _demurred to hy by th ed 
fendant.— And the Jud gement er 54 98 005 

ſet forth to be in theſe Words?” } 105 25 
tion) On a plea of demurrerts E 11 
* judgement that the 20 ee ed in 
evidence are ſufficient to Mupport. the 15 

The judgement was affirm ry”, 1 oF 
* THE COURT. 78 udze D DV 15 8 
ere is no pro riety in demurin 18704 axole edi. 
dence before a Juſtice of the Peace.” 115 ſeryes 
but to entangle his E . and to bring 
to a re-hearing, after him, in this court, dy 
n ſtating of _ teſtimony, queſtions of 
act, too trifling for an appeal to the common 
pleas. It rer, for him 
to decide upon the demurrer; and it is imma- 
terial what he has ſaid about it; though it does 
not appear hut his deterwinatioh ode Fae: © evi- 


dence, did ſup e 

of the defendans Fl 15 W omen Wee le 
nerſhip, and the. dee Ann 
the ſame. Jes 

It does not appear abu recqrd | 255 
what, or in whoſe favour, the be judgement upon 
the merits vas, or that an been xen dered, 
5 [ 


therefore, W is his court, £0.79 
verſe. ra th - 14067 10 iq vW 14 Ht 4 #63 03 96 
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e ann ASA De. 
U a motion to ſet aſide an award 


bitrators, appointed by ſubmiſſion and 
of court, on the ground, that the arbitrators bad 


miſtaken their evidence and plain Aae of 


lau. Ile Court, upon debate, denied going 
at all into the merits of the award, as unprece- 
dented in this court, and as being unreaſon- 
able, ſince it would defeat a main deſign of ar- 
bitraments to ſubje& awards to a; reviſion, in 
nature of an appeal; and fince the arbitrators 
are judges of the parties on chooſing, and at 
liberty to decide upon any principles, which in 
their opinion, will 45 juſtice between the par- 
ties: — That the reaſonableneſs, or unreaſon- 
ableneſs of an award, does not affect its vali- 
dity, ſa that there. be not miſbehaviour or cor- 
ruption in the arbitrators.— Stra. 304.—2 Bur. 


701.—1 Alk. 64. 
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es: et! 
1 > PABKER againſt AVE. 


PET ty fee aſide a report of 
V 'audito#;—The Exception was That they 
bad miſtobk in point of fact; but an enquiry 
vas denied. And, ee 

By uf Cour. It is peculiarly the pro- 
vince of auditors, as of juries, to weigh evi- 
dence and determine falls; and herein there 
1s to be no enquiry after them; though, as they 
are to take the law for their rule, their award 
may be ſer aſide, if it appears from the face of 
their proceedings, or upon enquiry of them in 
a 
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court, that they have made out their award 

upon ſuch inferences from fob as the law will 

dy warrant, or have, clearly, miſtook, Wich te- 

gard to * een of evidence. obom 195 
47 A | EIS. DIG. 3 vat Ax: 710 WAI 
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H yy ation Red eee impliedoptomiſe, 

to re- ho ing f monies roceivdd 


9 bim by t deſendancro—Tho-dechrate 


was—* That on the 22d. cer June 176, 
the plaintitf, 142), 
2445 10d. lawful money, which was the. pro 
125 money of the plaintiff; antl that the de- 
10 2 2 receiyed 5 ſame! for the plaititiffh 
uſe, and to account with che plaintiff theres 
oth in a. reaſonable time afterward, whey 
<« thereto. requeſted: And. 35 the defendant 
7 thereupon became liable. law, to pay 40 
the plaintiff, the. aforeſaid fun of 1420. 140 
b 10d, lawful money, and being ſo diablo, al. 
"ſumed and promiſed &. * 
On demurrer, this declaration was adju 


10 be 1 12::0398 45 em S160 dab. Add 100 


By xukE Court che plaintiff had de- 


clared fwply, gn:tbe defeadanes-receiving i 


money. to his. uſe, there. would. have, been ron 
10 an implied promiſe to re-pay it: but when 
e declaration goes ſuriher, and ex hreſſes abe 

money to have been received to account, chert 
ind left for uch implications. An ac 
| acegunt being brought, For abs money, 
endant would; be es 

id out, or expended xit1ackardiv 


he, had 
te tothe direktion of the plaintiff ; but as che ac 
Ty fi, 3s now. brought, nothing bal feng 


money 
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| For #ptomile:to/pay;'arid ap — 
ve ſabltantiall erde N d admit a Th Are 
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money do. ih plaintiff can he e 5 


6 4ecount, 


ent mode of tial. iſſue, and judgememt. 

Law, Chief Fuſtice, and Fudge Euisworte, 
diſſenting. ——— This is an implied aſſumplit, — 
The objettion to the dertaration is That there 
vas no debt to raiſe the promiſe: For, that the 
receiving the 49 money to his uſe, and 
* to account with him therefor,” was a receive 
ing as facioyſ to lay out und render an (ob 
ob me profits," it The words, we apprebend, 


not import this.) Where ſuch is the receiving, 


lam; ora merchandizandum' et co comp utandum. 
Recervingamoney to the uſe of another, or to 
account With him for it, are, in common under- 
danding, convertible terms; and Where,” as in 


this Ca are uſed, dut one thing is in 


ors. ah. the words aſſumed andpromiſed. 
money generally to account for, 

be accountable, Without more ſdid or 8 

does not give the receiver authority) 76 mer- 


chandize with it, Gpen the secbunt ang riſk of 


the payor, or him t6 whoſe Mf At ig ceived, 


bu halds hie chargeable in debt for t. All 


our book-debts are matters of account. The 
atides charged are, in the die of the ſta- 
wie, u br actbunted fon andre 46 received; 
zel debt-Mies , And wherever ee mo 
bey cue uſe of another, helis, in T4, lat 
and common parlance, to accbunt for its 


Kinds 


anti ſuĩt is brought, the words are, ad proficien- 


{which is all the plainatiff has faid Here) ye et 1. 


debitatus afſumpfi muas hes in ſuch es; And 
this deing an equitable action, and admittin 
equitable: grounds of defence, th "dcfei 


— andet the general 
<ounts.on book, or offxers/ agaitiſt other fim ple 
contract debts: whichj in Gurt opinion 2 all dhe 


Won / Wwe benefit 
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L baheſt of. acebunting that the declaration, in 
: this: cafe, imports him entitled to: Where. 
abvery.! faire, ve thibk the declaration, though infot. 
— ma}, ſubſtantially good. . bus 1 badcßpor 9H 
— dit to 9109's 
<gboVs"s | 5 —ů— 16dT 2 1 
590 1 he Fo nol flodwiny at tb bs 
'Lavxton abet Short! 05 5A 
I Faiuaxz ug nog 
Enes ſrom a decree of i cauxt of com. 
mon pleas, fitting 4s a court of chancgry, 
An, ation. bad been brought .by,. Hank, 
againſt Scott and kis wi 52 for flanderous words, 
which was ſubmiited to arbitramant, Scott 
not being able at that time to juſtify 4he; words 
ſpoken, à ſum in damages, and colt, [was award. 
ed againſt him; which he camplied with, aud 
executed to Lankton. his promiſſorxy note, for 
the ſum awarded. A ſuit, was afterwards com- 
ced on that note, pending which, Scott 
brough ht his petition, ſtating—That ſince the 
9 was publiſhed, and note given, Laniin 
| had been deteQed in an attempt upom the chal- 
_ tity of one. Mrs. Smith; in conſequence of 
| = Bi he confeſled, in dhe preſence of ſeveral 
witneſſes, that he had been guilty, of..crumind 


commerce with ane, Mrs, Heydon, before the ſlan- 
derous words complained of, ſpoken by 
Scott's wife and that neither . wife 
yod laid angphing reſpebiing his criminal, co0- 
19 ty hail been gujl i NA 

| rue: gui ty great in - 
in proſecuting them; and that the ruin of hit 


rephtalipn was deſervedly the fruu of bis, own 
ert roy nat. cauſed. hy any evil w 
Rn r, of, Scat or bis.ufeoeryer The 
5 vas, the nate he void, 
be enen 0e pg e | 
> IT mo » Fes, he 250 t 54 ett in 
Wonen yu . 1. Proteſting In! 


1. Proteſting that che fats ulledgeth in che 
petition ere motters of ſcandal, 


total 2 « 
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a court of juſtice. 
2. That there-weremotfufficient faQts alledg- 
ed for the interpoſition of a court of chancery. 
The court did not diſmiſs, the petition; but 


ypon an examination of the facts o ben a ant 55 


— 
- 


ſed a decrees declaring the note to 
void: © 813 10 1193. & Sn 4141 AER 
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petition contained matters of 
1 ſeundal, not neceſſarily connected with 
the material. parts'of its l by law, to 
have been diftniſſed. XIV IE be 
ſnd any derte upon. > HIDYTS WISH 1 L 
Ws; Th the"nehes dom hor fie, ur 
of the fats ll ped were found to be true; 
gan arhi , tally eee and 
ung lau. 1 1131s (18 At $31 f.430:280% 
TH#-aid court have undertaken to d 
OY bote ef Band vojd, executed for a' ya- 


MLA, Port 8 b => 
Weration, with 9 8 ipttfior! 
tecident; or fraud. BL 2516 iniftuke, 


Nb deerér d $f bas d un 08 
"BY SHE WHOLE COOK ALLA tothe rg 
exc Fs Sebi >ſeandalous mat- | 
ter all Anf it 001d Ixve been 
9 — it been uncomected with the 
merits of the cauſe; but thisis not m_—_ 
The Resten Uf "Mrs. Spiez, che oe Part 
of ine narrative that creates the übubt, — 5 
Herre evidence of the erimihal C8 8 
(Mrs. Heydon, 'of which the pl a 
in e 
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Fl and adyuheatuted5t6 diferddiand abet Lanka 
the reſpondent ; and therefore, inadniifiidte/im ==: by 
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| 5 heightened 1he probability, of: the truch of tha 

4 — charge: and his acknawledgement that it u 

| L3nk:on true, and of his criminal intentions towandy 
* : Mes- Smith, were parcel of the ſame donſoſſion 


. Exception is, that the fotistare nail ſul, 
cient to form a deerte upon | 
They are That, the plaintiff proſecuted/a Ml 
perſon he knew. to be inngcent, bat hm, 
through his ſuppreſſion of a fact, he made no 
appear guik y, and finally; obtained an award 
againſt her and heg-haibandi(thedefoodectdd c 

error), for, ac. 16. d. ad pro¹]R,Mu note 
of that amount; in compliance the remithd after Ml t 
which, it fully, appeared chat Ihe whs:annocent; u 
by his gyn conſeſſion. Ihe note, however, © 
was ſued, and pending the ſuit, irelief was B 
prayed.- o16d3Hb 10 ,aN:motq & 10 aokiod's,ong If 
4 

5 

ht 

oh 

or 
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The award and note, then, were unduly and 
unconſcionabli obtained: and there is as ſtrung 

ground for relief as can ariſe from theidiſcoye- 

ry of new evidence. Au award, indeeil, is not 

haſtily; to be ſet aſide ſor new evidence: noi fo 

readily as a judgement at law: becauſe arbi- 
traments, ara deſignediſammarib to finiſhi con- 
troverſies, and hecauſe the enurt have not the 

ſame adyantage to determine how farcthe evis 

dence is new or. matexiah, or how ar there has 

been à failure og juſticeg with regard to awardi 

. as with regard t< judgements an trials had be- 
fote.themielves 1 aud bechuſe alſth Ain Abe lt 

baer e xeſerveithe conſitleration of 

the back cgſts till che merits of the cauſe ſhall 

be ſatiber diſcuſſed upon the new trial: Yet 
the:new-evidence; may be ſo deciſiwe, and have 

een ſo ſuppreſſed by the adverieipany, tha 
the: award; though hinding at law uught to be 
relieved againſ in eqvuy.—— In his case, 
tatally removes the ground on->which the'ar- 
bitratots muſt have gone; and the.equityzof the 
.* award; 
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dants at the trial, not on their'io&f neg] 
but the unconftionable'p 1 band 
preſfioh of the tutti by the plaintiff. There was 
therefore, for egſchey e inter 
poſe. 1 Atk. 64. Anh us che note wu given in 
obrdienoe to the award, and to ſecure che pay- 


ment of the awarded, to extend relief to 
thatto em- of n ie HN 


bigs Am exception is taken to the form of die 


deetee, it being, that the note ſhalb be void. &e. 
1A dectree cannot transfer a title to real eſ- 
ate, becuufe incompatible with the mode of 
uansfer preſoribed hy ſtatũte, and the evidence 
and ſecurity of titles thereby provided for: 
But there is no reaſon Why it not exone. 
rate a perſon of a promiſe, or diſcharge him of 


adebt;/asithe- granting a new trial doth of a 


judgement or an execution; and it will be as 
high evidence of the diſcharge, as a note can be 
of: the contra di. Decreeing the note void, 
or the gromiſſor diſcharged from it, is more 

cite: relief; and more fumple and! certain, than 
o enjoim the fee to cuncel orideliversic 
vp under a penalty becauſe chen another ſuit 
may be neceſſary ſor the penalty and, in caſe. 


ole poverty or/avOidance, m 1 


There is not that danger hete from ſuffering 
the! note ti remain im thezhands of: the promiſ- 
lee as din Kngland, where notes are negotiable. 
As to the forms uſed in this, ſtate, they have 
been both ways; and either may be good, at the 
diſeretion of the court, as the particularcircum- 
lances:of the caſe may require. > Praceedings- 
inthe court of chance ty have beenmore 
ſotmal than in ours; dane the practice hath; 
riet in point of forms, eſpec ially of latter yents, 
order to render the execution of their dec tes: 
more ſpeedy and effetual. Gib. Court Clan. 
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ap. Tailor! 


E 
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As to the Aal ce exception, that the 

"decree doth not find the facts alles ed; 

It counts upon 1 and a 


that there is ao error . — — 
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— his action of treſpaſi I . 

Rebcoch, tothe: court of common e les > 
was regularly«emered*in/-the-docket of the ne 


and no ap- 
the term, at the reste ef 


court: — and on the ſirſt day of 
callipg:of;tbe;aRions;4his-cofe was three times net be 
publicly called, but neither party appeared 


* 
— 


3 afterward 

ſo the Ton was called out of the docket.— . 
Afterwards, on the ſecond day of the term, at d . 
the opening in the afternoon, the laintiff 

peared, and moved for a revival ot the action, 
without the knowledge or conſent of the de- 
fendant ; which was granted by the court, and 
de caſe opened for further proceeding, —— 
be defendant being informed of the order of 
- Wl coprt, appeared, and proteſted againſt the de- 
- WW termination, and lodged his bi of exceptions on 
de, certified by the Jadgo-m Judgement was af 
it I terwards rendered againſt him upon nehil dicit. 
In this judgement ſeveral errors were com- 
pained of; but on the point ſtated in the 1 
of exceptions, the judgement was reverſed. 

By THE, WHOLE Coun time Theipadtics 
being three times publicly called on the firſt 
(4 Wl Gay of the court's fitting, and not appearing, 
de action was diſcontinued, and;could not be 
rerived on the next day, conſiſtent with the 
{Wl flatute, in ſuch caſe provided, . the ern 
103 eee I * „Niedere 
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| 27 88 1 
Scorr .end Wir Petition in Error. 

1. "T TON complaint bf er Og 
the evidenee 1 0 jt "wy 

is no: abe tie” Pence, for perjury! 

I uſtice did not ſind 
p-rion to a ſufficient evidence of the ſad to hold them to 

of 
conppecens - but; difmiffed them, and ſentenced them to the 


tion, whe't' N his wife were * 

enquiry into the 
re ground of complaint, a 
rriatbef trial before a burt of competent juriſdiction, 
leber Nl. payment of coſt ; forwhioh he iſſued execttion 


able to pay inſt each. 0826 10198! ai Ft 9h 
cot." T@thistecifion-of the Fuſlice, three excep 
2 8 A N. is e 


. That they having bew found inc echief h 
the crime, no e law be taxed againſt { 

them. 2.8" 101 Ds isa a 
2. "Phat Ale lade dere 105. e with 4 


afkdavits,' im in the examination of the 2 
caufe before him: it being a/criminal Wl 
proſecution they were inadmiſſible by law, and WM ft 


ought not by any rule, to have been texed. { 
Phat execution-ought not, by lau, to tare IM « 
iſſued againſt the wife ſeparate from her buſ- 
band, in a matter of '@ mere pecuntary nature. 
On the ground ef the firſt exception, the 

jadgement Was reverſed; 1am hh 
r mas Woh Cork nr. re 
not having authority te tty and determine the 
: cauſe, had ————— give judgement for 
che payment of "cot; and in caſe, Where the 
evidence is not ſufficient to fubjett this perſon 
accufed to trial, the hh doth not va h 

to the ter of moe” f 
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Soor aggainſt SerieruRE. 


RROR from the judgement 2 2 | 


the Peacer———Seripture brought his aftian 


rem: Mr. Holmes; a Jultice of the Peace, a 


claring—That for a valuable conſideration: re- 
ceived and accepted by Scott, in full of. all de- 


mands againſt Scrinture, ſaid Scott did-agree and 


engage to relinquiſh and diſcharge him of eve- 
ry. demand whatever; but that afterwards; he 
brought his action of book-debt before Jere- 
nta /n Weſt, Elq. and recovered the whole of his 
demand, in direct violation of his agreement. 
To which declaration Scott pleaded That 
on the trial before Juſlice Ni, iaid Scripture 
appeared, and exhibited as a charge on hook, 
the artieles which he claimed to have delivered 
as the conſideration of ſaid agreement, and the 
ſame was allowed by ſaid Juſtica Me og in oppo- 
ſition to ſaid Scott's account, and. diſcounted 
thereon, by che judgement we determination 
of ſaĩid Juſtice. ea. 
To which there was a — and jbinder 
in-demurzer; and judgementc/by:; the Juſtice, 
was for the plaintiff. in the ation: 
Judgement of the Juſtice reverſed. 
By THE Count he. agreement ſtated 


in the declaration, if of any validity, could on- 
ly have been taken 1 4 in, the adion 


Ing ALD bar, * 


before Fuftice Weſt, 
way- of: difchatge;' 2 fatisfaction; 


but as the-article alledged 10 be the confidera- __ . - 
tion of ſaid agreement Was exhibited, and al- | 


lowed in part payment of faid Scott's demand, 


Scripture could not _— take Nen be- ; x r : | 


Nur ** ne rw ry 


4s: — 1 1 bs 1x gh F 


4 C3 

53 * a EY "P > . 0 7 ” . . ; ** 4 - 

" $4 1 ” —_ if C 2s # of : 15 4 
; * o 


ny | 11 
rr * 8 et. . 
” 4 . x X 2 Rust . 1 . - 

: N 


-—oa rem I IRDOoRI—a 111 


7 2 7 0 _ 
gulli: A 5 Bus Nelke 108 1 *. 75 . 


„ 


WEE 
2 
Wills. 


354 Copary 9 Toyama, Jaivnnry 


« FIASY Ft l 
1400 164 
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11 it 11 Re 
-CTION on promiſſory note The de. 
AG: ſendant pleaded—That the note was given 
to compel obedience to thevaward-of>arbiſt. 
tors to be made, relative to certain controver. 
ſies then ſubſiſting ; and that it was given for 
no other cauſe or conſideration; and that faid 
arbitrators, did not make any award in the pre- 
miles. + 3 42101 ent too 09vig mas wy? 
by The plaintiff replied, ſetting forth ihe follow. 
ing award: “ That ſaid Ruſt recover of ſaid 
% Wil/on-the ſum of 110. 12 6d. lawful money, 
« damage and coſt, in full ſatisfaction of the 
« matters ſubmitted; and that -rhep/iexecute 
4 diſcharges each to the other accordingly./! ' 
To which-therewas a demurrer, and joindet “ 
in demurrer; and the onby exception was, that Wl ©: 
the replication did not Rate a/performanceron Wl 's 
the part of the plaintift.. Bu, vis! WF: 
By Tu- WHOLE *Counm,+s-Thedbewing WM 
a good award-1s a full and:ſuffivientianfwerito' WM © 
the.plea;; apd) the defendant danndt beradmit.' Ml © 
ted to depart from this plea, by irebyink on! ano. Ar 
3 Wee repugnant thereto. 10 mlt 10. ay dic 


X X Fre 


eiter 503 e en seno 5 Dal die 
A written r Bis ame, ww: bis! 1 of 
agreement bio 9118290 bee 


reſpe& "ng 4 


note, mer FE Oo WI. In 
ed into at the iſt 1 b te 


THE EET 
- gp RROR from 2 ment fa Juſtice of 
= the Peace, and from a ſubſequeni one of 
aer Soca. the common pleas, dibniGas an appeal. 
er Fe ing adminiſt 1 te of; 
tang 2 55 deceaſed, brought bis ablion 
* —— ellows, an; « propiſlry now, 8 8 9 


— decealed, for the ſum af 5. payable 
year i „ ilch ch he defendant jon plc 


ENR. ol 


0 1 18 710016 0 
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count, is not 
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ö 3 or FoiLAWD;Z JANUARY Ter, 55 
+ I c9--That at the time of giving and executing FF 


bid note, the ſaid Utley entered into an agree- I. 
nent with the defendant, which was in vriting, Z e 
T apa: 


„ aud duly-executed, in the following words, v 

+ FThis agreement, matle — U iley, on 

. che one part, and Iſuac Fellows on the other;) 
r. Wl vitneſſeth— That whereas Elizabeth Viley 
vr did, in the month of May, 178g, before Moſes 
id « Holmes, Eſq. make oath; that ſhe'was preg. 
e WJ pant hyhe ſaid Fellows: And the faid Fel. 
bus hath given four notes to the ſaid Jeres 
x. WM nib Ute of fe pounds each; one of ſaid 
id Wl Tnotes to be paid in the year 1784, provided 
„id child live one year from its birth; and 
he' ve pounds t be paid in the year 1785. if 
ne the child hve two years from its birth; and 
( © five pounds ta be paid tun the year 1786, if 
let be child live three years from its birth; and 
fe pounds to be paid in the year 1787 if the 
on child live four years from its birtli. And if 
:| " WF © aid child ſhould not live out all or any of the 
ne years here mentioned, the ſaid 'Utley promifes 
oto' to give the ſaid! four notes up eth id Fel- 
m. out, and they are to be nulbaad void. 
10- Add that the cbild mentioned in ſaid agreement 
did not live out wo: ycarsfrum its birth, büt 
ed a conſiderable time before the expiration. 


of ſaid two years; by means whereof ſaid note 


became void. 1 

To this, there was a demurrer and joinder O_o FLO 
in demurrer ; and judgement was, by the Ju-. 
ite rendered for the plaintiff,” 10 recover th * e 
um of gl. 1 


35. 4d. 6 Hihi Bas 75 ( 
An a 
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ppeal was taken w/the cbt of dg bee e 
pleas, holden by adi cufnment: e $4 '2taoo s 
8 eas, it was objekte N n 

ale appeal was irregülar, Na nok uſtain bie A* e 
Wig" taken to an Adieu e * 102 


be 1 tc. 
«Df A 308619156 9a vie 07 . 300 gi . 


—5 2 . 1 dL uit 


CounTy.or TOLLAND, JANUARY Tax, 


ought. to have been to the next Rated ſeſſian ot 
ſaid court, —And the appeal was diſmiſſed. 
On the writ of error three points, were con. 
tended by the counſel - 

1. That the agreement recited in — lead. 
ings was not annexed to the note; therefore, 


could nat operate as a condition, but muſt de 
taken advantage of by a ſeparate ſuit. 


2. That the agreement makes no proviſion 


for parts of years, but only provides, that ile 


notes {h»uld be void, if the child ſhould nat 
live to the expiration of each year; and there. 
fore, there was no foundation for the plaintiff 
to recover for luch part of the Fan child 
did live. 
3. That the court of common pleas ought to 
have ſuſtained the appeal; for that adjourned 
ſeſſions of court are conſidered in law as ftated 
terms, for the purpoſe of bringing forward nei 
ſuits, and entering appeals from lower courts. 
1 of the nee and common ben 
affirmed. 

By Taz Cov . note decked on, 
was in fact given to ſecure the ſecond year- 
maintainance of a baſtard child; and the writ- 
ten agreement entered into at the ſame time, 
in nature of a condition to the note, as ſet forth 
in the plea in bar, though inaccurately expreſ- 
ed, amounted to no more than, that if the child 
ſhould die before the year commenced, nothing 
ſhould be paid on the note; or if within the 

ear, only a ſum proportioned to the time ii 
ſhould live; the child lived a part of the yea 
and for ought that appears, the damage afleſſe 
upon the note were in due proportion therets. 

As to the appeal taken to the adjourne! 
court of common pleas, it did not lie.—Tht 
words of the ſtatute granting appeals are, 


« the next county court; which has reference 
to 


CPV eo 6©*”S9 os S ea 


oo oQ od. 


Gun v4 TolL bf JANUARY Term 


f to the next d term, and not to an adjourn- © 

| ed ſeſſion, Le is properly but a —_— ſea 
. W of a term; and ſo hath: invariably | bery. the. Fellows 
p praftice upon the ſtatute. * a 2, aganft_ 
Judge Dr in; diſſenting. I fully agres; © 


0 tween the parties, is to he conſidered às a con- 


dition to the note declared upon, and muſt guide 


and direct its operation: But we are not to 


ſtrue thoſe which they have made, as totally to 


to, is expreſsly on the child's living each entire 
year; and the note in ſuit was not to become 


0 obligatory, - unleſs the child lived two years 


d from its birth; which is a condition precedent. 


d If it was the intention of the parties to appor- 


* tion either year, and divide it into parts, as the 
WH child might live, there are apt words to expreſs 
as it; but in this agreement, an entire year is ex- 


preſſed, and we cannot divide and apportion'it 


n, different from the contratt. The law favours 
5 no ſuch conſtruction, nor does it admit of an 
t- apportionment on an entire contract. As in 
0 caſe of rent on a leaſe for ears, the rent to be 
th paid annually, and the leflee is evifted within 
any given year, the rent for that year is not re- 
Id coverable;;nor can it be apportioned for that 
bart of the time which he oceupied.—Where 
he the conſideration: is one, and the debt one, it 
cannot be divided. 1 Salli. 65.—3 Mod.” 168. 
a, 0 Cole, 148.—1 P. Wot: "g98 20d 
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. that the written agreement entered into be. 


n 
0 make agreements for the parties, or ſo to con- 
ſt 


vary them from the plain letter and expreſſion. 
de duty arifing on each of the notes refered 
d 


368 


e 64 ltc 
ene 13” ail 


ſcribed in the —— — —— The, defendan 


ſaid, il, vida 05 213 


Counry or MipDLESEx, Jan 63% Row 


Bae againſt ere 7 31000 


At D* 


1515 Taz was an action of 3 


ver the poſſeſſion of certain lands de, 


pleaded That che only title and claim of the 
plaintiff, was founded on a certain deed from 
one Nathaniel Cornwell, of Middletown; in and 
by which deed, the ſaid. Cornwell, for, and in 
conſideration of the love, good will, and affec. 
tion, which he bore to his neice, Abigail Taylor, 


wiſe of 7oſeph Taylor (the defendant) dd — 


and. grant to Jeremiah Bacon (the plaintiff) 

tO his heirs and aſſigns, the lands demanded, to 
hold in truſt, for the ſaid Abigail Taylor, dur- 
ing the term of her natural life. and after her 
deccaſe, in truſt, for the children born, or to be 
born of. the ſaid Abigail, and to their heirs aud 
aſſigns, forever: And that the- ſaid Abigail i 


deceaſed, leaving children of her hody, by the 


defendant, viz. Jeremia, John, Fo ph, and 
Abigail: That aid children-are all mnors; 
and —— the defendant, their father, is the legal 


guardian to laid minors, and, in their behalſ, 


and as guardian, is in poſſeſſion of, the land * 
he, and. holds the ſame in their right. ..: 
which, there was a demurrer, andyjoinde 


in 3 3 70/06! » T5; un 22 121 l lt 


Tyo queſtions were; made in«this caſe 
1 What ee is veſted in bi children sf 


2. Whether = deſendant, 26 muardien. 10 


ſaid children, has the right of poſiciſion edit 
their minority? ? And, 


As to the firſt, 1 


By THE 3 


are clearly of opinion that, notwithſtanding 


the words of the deed are expreſſiye of a gran 


to ae, his heirs FRA . * it A 


* 
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truſt for Abigail Taylor, ber children, their 
heirs and aſhgns, forever, the Whole eſtate is 
veſted in the children of Abigail, in 77 
-© The original-of %, was om the 7 

which ano A Uſe erent from the thin 
ſe; anck wats imroduted and ſupported by the 
tlergy, to vid the ſtatute of Mortmarn. It 
had noTegal foundation, but in faQ was found- 


, in fear 120 fraud, and was ſupported by the | 


in Gare who were-at that day ge- 


to avoid'a ſtatutè which de- 
1909 —— be ſuch emoluments and influence. 
ow Abri. tit. elt was conſideted the 

que uſe, had neither fus in re, nor ad rem: 
40 if the rufe broke his truſt, there was ho 
legal remedy againſt him, but an applicatign 
muſt be tn. "to Ehancery, and then not allows 
able-aganift his heir. Neither the truſtee, © nor 
him to whoſe ufe, could forfeit; nor could the 
Mate be extended againſt one or the other; 
and was therefore eſteemed to be againſt the 


policy bf law. Several ſtatüteg were found ne. 


Sellary 16 temedy the many Triconvenietices 
which alkended ſich, convey ces Vink Stat. 
Nirh. {TIE cup. 1. And finally,” the fat. 17, 
Hen. WII was paſſes; whereb! the whole eſtate 
vas veſted in he e Je. which ſettled 


the law. reſpeRing that kind of coriveyances — 


And this eas the Jaw and idea of bur grogeni- 
tors; when they emigrated 10 chis country: 
and for our courts to eſtabliſh the dottrine of 
uſes here, w. gen epi neceſſarily” require a 
number of Ratutes te Femedy the inconvemi- 
ences x ale frem ſuch pratlice, can be nes- 
Wc 2 AN CFA 4 
Zarte 

ſtates 1 in queſtion, che poffeſßön 
ee ee pln bin only 


743-6 


. and were very ready to 


ten 6 of e having an abfokite 


mere - 


i 
— 


379 
22788. 3. mere nominal perſon in the deed, and no con: 


"ok. ain 
ag army 
Taylor. 


cCeſtui que truſt, 


County or Möntzszz, AAA Ten 


ſideration arifing from him; he is conſidered at 
having no legal eſtate in the premiſes, by which 


he can recover the poſſeſſion from the defer. 
dant, who, as guardian to the children, i in theix 


right, may lawfully hold the poſſeſſion. © 


SHERMAN and ELLsWoORTH, Judges, diſſent. 
ing. It appears manifeſtly to as, to have 
been the intent of the grantor of the lands in 

ſion, to veſt the legal title in the plaintiff, 
ſubjea to a truſt,” for the purpoſes mentioned 
in the deed; which intent ſhould take” effe 
unleſs it be againſt la. 9 

By the common law of 'En land, fie 
in truſt clearly veſted the lega title in the feof. 
fee, and an equitable right or lien only in the 

until the ſtatute of 27 „ed. VIII. 
called the Statute of Ufes; which! ſtatute was 
made to remedy particular inconveniences that 
cannot happen in this ſtate ; of which the prin- 
cipal one was, that the ſtatute of Mor tmain was 
Jiable to be defeated; — another, that the Lord 
loſthis wardfhip, reliefs, marriage 7 N 
a third was, at 28 cltater pa wer Ape of 
wy from one to another, by Pee hs 8, With- 

folemn ee or record of the 
84010 ions, purchaſers, and others, that had 
right, were impoſed: on. Other inconveniencts 
were alſo enumerated in the preamble; which 
are fince obviatedby a more enlightened courſe 
of praftice in the courts of chancery, who, for 
near a century, have uniformly decided—that 
the truſt deſcends, may be aliened, is liable to 


debts, to forfeiture, and even to "the" curtely 
of the huſband ;—by which means, as ug 


Blackſtone obſerves (2 Com. 337.) * *Frults 
© made to anſwer in general, all the behekeia 
= ends of uſes; without their inconveriiences or 


frauds,” — —Inoperative here, thetelore, an 4 
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the reaſons for the Statute, of Uſes; a ſtatute, 


indeed, which never had an effect in England, 
to prevent the creation of truſt eſtates, but ou- 
ly to ſubſtitute the term rut for w/e, and vary 
a little the form of words by which the truſt 18 
raiſed, fo as to expreſs a uſe upon a uſe, or a 
uſe upon a term of any length; or that the fe- 
offee is to pay over the profits. So expreſſed, 
the feoffee · ſtill holds the legal eſtate, and the ce/- 
tw que truſt hath his remedy only in chancery, 
(Vide Bac. Abrid. tit. Uſes-—ond 2 Black. Com. 


- 


ngland, upon the dodtrine of truſts; which 
we do not think to be unreaſonable, or repug- 
nant to any principle or decifion of our own. 
As to the right of a donor to create a truſt— 
Why may he not, who is admitted a right to 
give his eſtate abſolutely to whom he pleaſes, 
ive it, ſubject to a truſt, or an equitable lien, 
for the benefit of a perſon or perſons whom he 
wiſhes, and it may be his duty to provide for; 
but not to entruſt with the diſpoſal or manage- 
ment of the whole eſtate ? And where is the 
danger of fraud or impoſition, when all the in- 
tereſt that any one hath in the eſtate appears of 
record, as muſt be the caſe. here; and is ſub- 
jc, in law or equity to all reaſonable duties 


and diſpoſitions ? If, under any circumſtances, 


it becomes reaſonable, that the feoffee ſhould 


transfer. the poſſeſſion, or even the fee, to the 


4“ 


— 


ce/tui que truſt, and he refufes to do it, a court 


of chancery may compel him, taking care, at 
the ſame time, that equity be done to him alſo; 


' 
* 


for the benefit of the truſt, as in repairs, taxes, 


and that he be reimburſed his charges incurred 


an L 
„or otherwiſe. 
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UE It IS herefore, our 19 | that the plain- 


tif in this caſe,” hath dhe legal cftate in him, 
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Ke e ſtands the common law of 
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and right at law to recover and hold the pof. 
ſeſſion, until a court of chancery, upon the 
whole circumſtances of the caſe, ſhall other. 
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criox for a non-ſraconceimtbornGoniof | 
ſneriff. The declaration was That the 
defendant received of the plaintiff, a certain 
writ of execution, which iſſued upon a judge- 
ment of the court of common pleas in the coun- 
ty of Litchfield, in favour of the plaintiff, againſt 
one 1ſaacs ; which execution bore date the 12th 


h day of November, 1776, and was made return= 


T able in fixty days: That the defendant received 
1 the ſame as ſheriff; to execute according to law; 
Which he wholly negletied to do, &c. 

Plea.— That the defendant received ſaid ex- 
5 ecution, to condudt in the moſt advantageous 
a manner for the plaintiff, and with as little ex- 
pence to him as poſſible: That he was not to 
1 levy on the body of ſaid Iſaacs without parti- 


| cular orders from the plaintiff; and that {/aacs 
1 was, ſoon after, by order of the General Aﬀem- » - 


© WI bly of this ſtate, ſent out of the defendant's bai- 
lwic, and prohibited from returning, till about 
the month of January, 1778; and that it was 

1 not in the power of bs defendant to have levi- 
dd ſaid execution, either on the body or pro- 
q of Jſaacs, until the return day had ex- 
7 pired: That the plaintiff _then' gave orders to 
U the defendant to receive continental curren 

ll in ſatisfaction, which he ſome time after ai 
1 and gave immediate notice thereof to the 
| plaintiff, and endorſed the execution ſatisfied, 
and returned it to the office from-whence it 1. 
ſued: That the plaintiff did not apply to receive 
ſaid money, and the defendant afterwards ten- 
dered the lame to him, which he refuſed to ac- 


cept. 
To this hes there was a demurrer, and) join- 
der in demurrer. 

l of Under 


, 10 1 


* 


_ Covyrr or L1TCHFIELD, FEI. Tenn. 


Under the demurrer, it was objected— Tha 
the plea did not ſet forth with ſufficient cer. 
taint the terms on Which the defendant re. 
Sd the execution; and that it coutzineq no 

. Fre averment that eſtate could not be found 
fore the return day, or any fathcient reaſon 
mon why return was not made; for the re. 
moval of the debtor's perſon nut of the defen. 
wdant's bailiwic, edule. not aperate to prevent 
* debtor's eſtate from being taken in execy. 
That the ſubſequent orders of Bacon, for 

the . to receive continental bis, did not 
purge the antecedent wrong ; for that, from the 
allegations in the plea, no more could be infer. 
ed, than, that Bacon agreed to accept continen- 
tal money, if immediately collected; but tha, 
by the averment of ſome time after, it did nat 
| rwhen the money was collected, whether 
within a reaſonable time or not: That by the 
ſtatute of this ſtate, the damages which may be 
-recovered againſt an officer, for negligence in 
his office, are uncertain; and therefore u ten- 
Aer is no good plea in ſuch caſe. | 
Plea adjudged ſufficient. N 
By TRE wHOLE Cour. It appears by 
the plea—That the defendant received the ex 
ecution under certain reſtrictions, to conduct 
in the moſt advantageous manner for the plain. 
tiff, and with as little expence to him as poſſi- 
bie; ; and that he had no opportunity to levy on 
the perſon or eſtate of the debtor, till after the 
return day was paſt. If he had returned the 
execution, with a non eft inventus endorſed, it 
would have occaſioned uſeleſs expence to the 
plaintiff, and would have been contrary to his 
inſtruttiona ;—therefore, we think that a fulb- 
cient excuſe for not doing it. The other mai 
ters alledged in tlie plea, are expreſſive af what 
was the further underſtanding of abb parte 
reſpectin 
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teſpebting the terms on which the a 
teceived ang held the executian ;, and that he 
conduQted with it fairly, reaſo % , and a ſee⸗ 
ably to the orders of the laintiff; Fel that the 
loſs, which happened by e e depreciation ofthe 
continental bills of credit, was occafioned 1 
the plaintiff's neglect to receive them. 
80 Judgement was for the defendant. 
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defend in the 


action, or to ſconding debtors, it is enafted— 
appear and 


2 
2154 17 by $f 44 « "139436 Ut 246 
ZE - Wd, againſt B * 


delay forves by Foreign attachment; who ing amt 

vich a fo- vitant a this ſtate, it was ſerved upbn one Jas 
reignar” bez Barlow, as his attorney, fafor,” agent aid 
. truſtee, to ſecure the effects of a debt due from 


plevent 4 


continuance «& ſire, ſhall be admitted to defend his princi- 


without ex- 
preſs autho- 


cy fromthe © cording to the nature of the action. But if 


' **to the next court,“ &c. 
half, pleaded to the action; upon which; judge. 


tice of the ſuit. ' 81 0 


” Strong, and not entruſted witt his proper 


dant might receive notice of the ſuit. 


CounTriof nume, For Pate 


* Gi muta Ap: 8 TEES 'S : 21 -xA-.. 


Ant. ABLOW- 2:14 21.4 


Eren court of common pleta. 
Bariom brought his aQion againft we 


him to Strong. —By the ſtatute — ting ab. 
at ſuch at. 
© torney, factor, agent, or truſtee; upon his de. 


« pal in ſuch ſuit, through the courſe of law, ac. 


* the debtor be not in this ſtate, and no attor. 
* ney, factor, agent, or truſtee, appear to de. 
fend in the ſuit, the action ſhall Ve COMING 


Upon the authority of this Rane) ad Jula 
Barlow appeared at court, and in his own be. 


ment was the fir ſt term, rendered againſt Strong 
without his knowledge,” or, — had any no- 


Sr e 2 — . ie R er 


Upon the writ of error; two: points were on. 


tended : — 
1. That Jaber e being only a debtor 


. 
— 


or concerns, was not authorized to ar and 
defend in the action; — and therefore, the cauſe 
ought to have been continued, that ine defem 


S8 F868 8 


— 
E 
— 


1 


2. That the appearance of — not 
in the charaQter of attorney or agent, but in hu 
own name ;—therefore, it could not preclude WO + 


Strong from the right to a continuance, and an I © 


opportunity to make his defence. 4 
nn of the court of common pov — tt - 


CounTy.on Fantrte Fan, Tas 
By TRE Covurr. The defendant in the 


. BB original action Nr an inhabitant of this = 

flate,” nor withih - Rate at the time of ſerv- two 

ug be owrity nor afterwards, beforerbetudpy- | acwu# 
L 250d Ua eg ern had no notice of. . | 
1 —.— addion ought to have been Rr a 
. 8 the next term, agreeably to the . 

d — the ſtatute in that caſe provided. 3 

n And the. appearance of Jabez Barlow, in the — 1 2 
„manner, chat be. did, could not take the caſe . —2 _ 

f ee e proviſion; for he was 

« couſi as 2 debtor to Strong, Who CE Meh 

I yas the, defendant in the action; and it does 5 BY 2 


„bot appear! that he was ever authorized by - Babs By 
Strong to act as his agent or attorney nor did. 
be ple ad in dhe name or behalf of Strong, bunt 
inchis on name The ſtatute reſpecting ab: 
ſent and abſconding debtors, when firſt made. 
extended only to the goods and effects of fach © 
debtors, lefi in truſt with ſome agent, attorney, 
on truſtee, O was ſuppoſed to be authorized 
by ſuch debtor, to tranſatt his affairs; but the 
agraph that reſpetts perſons indebted to ſueh 
conding debtor, / was added on the reviſal 
of the laws in the year 1784, and they cannot 
be ſuppoſed io have any authority from the de- 
ſendant in ſuch action, unleſs they produce it in 
cautt; and therefore ought not to be admitted 
to appear and defend, to prevent a continuance 
al the cauſe ; otherwiſe, the abſent party might 
be ſubjected to unreaſonable demands, by a 
aolluſi ve appearance and defence, and the true 
intent of the. ſtatute, ſor giving time for notice, 
da de d „e e e 44h 
bi 4 hare t ro e Wo yawn dts ©; 
ade WI 421-40 pang ton eee eee 
| an __ AICL3624512053 s Bt = 1 bh +F, 
et on urns Ut: 4H 7 49s cath ben, 
2 — 22 rue N e ae 
„ Z zZ Bisnor 
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ry for 
Pole bene 
6 the * 
inte 
well befo: 4 
the late ſta- 
_ as ance 

the party / 

for whole 
benefic a re- 
COgnizance 
is taken, 
may have 4 
ſire facias 
thereon, 
whether he 
be the con- 
nuſee or not. 


L | "HIS was a ſcire ſacias by be tester 
c gnizance, entered in a proſecution upon the 


next, anſwer to the c 


e Peters * in 


Bisnor @ againſt Dian n, es K 


ty it 9 


bond of re. 


Neve Haven county, upon a 


tute againſt ſecret aſſaults The bond un 
taken to Joel Northrop, the adverſe party, con. 
ditioned, that one Bruſh and IJſaacs; deſendanti 
in ſaid pralecutiqn, * ſhould appear before the 
court of common ꝑleas, to be: holden at New: 
Haven, within and far the county of: New! 
Haven, on the firſt Tueſday of- April, then 
i t of: ſaid Non 
* thrap, abide the judgement ot ſai there; , 
« on, and anſwer all damage, in caſe they ſhould 
« fail to make their-plea — — 
ment was rendered for orthrop: 
ant, to recover 601. damages, and . 
coſt; and Bruſli and Jſaars vere further ſen. 
tenced to pay a;fing.oþag% each, to and or the 
ale of che erf of the county of New. Ha- 
Fes onen bas Alstom wot 00 
2 fore £facias,) the deſendants plead 
elm the rendering ſaid final — 
ment, 3 ＋ vo and: ſatisfied o faid: Northrop, 
the full ſum of damages and coſi by him reco- 
vered in {aid action,. which-be — 55 and at- 
cepted iu full ſaiisſadion and di charge thereof; 
- wherehy they became diſcharged from (aid re 
cognizance. Aüsm agb ian q 5 ite 
To hich chere vas a demurrer, and — 
in demurrer ;; and judgement for the-plaintifl 
By Txt N 
8 
the bond ,T as lejral, cot 
do the adverſe party, and for abidi 


ecagyiaap taken 
te ED 
Ke. an words of the 


10 
Non f 
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ESS 8g 882 


CouvntTY0n NeweHaven; Fin Penn 
bonds for proſecution ſhall be taken to the ad- 
« verſe party.“ | 5228 2 
Though bobs fos : op Judgement org 
within ther leiter of the ſtatute t * 
vithin ghe reaſon; of it:; and e t ud 
remedial, and to be liberally expounded; 2 
ſhall be conſtrued to entend to them ; and fuch 
has been the conſtruſtion and practice upon t. md x 's 
But if the>ſtatuts. doth 8 yet 5 by Ay 8 
here appear no ſuſficient reaſon why they may - 50 1 — 
not, and achy all bonds of revognizance, for be dee. 
benefit of che adverſe party, ever might not, in 
this: ſtate; he as well taken to the adverſe parti x 
2 to another perſon, for his uſe; and on tnjze 
ſame chat recognizances, when taken ſor 


4 * 


* 
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the benefit ob the ſtate or a county, are taken | aid A 
to:theit oſpettive-treaſurers. _ 
But admitting the bond to have ben 8 9 25 


uken and operative for the complafnant, pet 
muſt it not have been taken to the ee 
treaſurer, that iti might avail' him — Vorth 
alone was the adverſe: party; but proſecute 
both for damages to himſelf, and a ſine to the 
public, acbording to the: proviſions of the ſta- 
wes; and the bond being to reſpond the judę 
ment that ſhould be rendered in the fuit, holds 
a well for the ſine awarded as the damages: 
Thought the fine is awarded to the county- 
treaſurer: and he bath à ſeparate execution 
thetefor, and quaad the fine, eventually 9 
comes a party to the judgement, | Fog, th 

But if-the:county-=treafurer is alſo euren by 
the bond; yet can he have a ſcire /acras in his 
dan names hon not being the connuſte ?P—The 
fl relative to this point om, declares, 
in conf che principles of temmon law, 
that hybris have a: fir benefit of . 
nance; ſhall have a ſcirt ſutias upon 

ſcire ums is different from an action of debt 
ac“ Z 2 2 upon 


\ 
\ 


380 


— 
judgemeni was ren 


tiff's deputies, who n 
bands, to levy and u e and canve! i 


County or New. Havey, F=3. Trau 


3788. vponhe)bond;/ and need be no more than a 
3 citation to the bail, to ſhew reaſons Why, from 
Bibap te equity of che caſo, on the proceedings re- 

2 cited, — ſhould not pay the ſum awarded againſt 


the principal; and may, for any thing in the ſta. 
tute, or nature of the proceſs, to the contr 
whatever the common prattice may have been, 
be as well brought in the name of the party to 
the judgement who is to have benefit of the re. 
cognizance, as of the connuſee, who has no in. 
tereſt therein; and better, as the party way 
the avoid exbaveainent and a cireuity of 
actions, in coming at his right.——$0-that. the 
declaration is good. cht 
As to the receipt, pleaded in diſcharge ofthe 
judgement—it, is hmited as well in the opera- 
tion as the term of it, to the damages and col 
adjudged to the proſecutor.— Nor was it in his 
power to diſcharge the other part of the judge- 
ment; becauſe it veſted a diſtinct, . and 
independent right in anotber perſon, viz; the 
now plaintiff; though previous to the judge- 
ment he might have diſcharged the ſuit. 
Wherefore, the plaintiff den ine peibedy ard 


i may have it by this proceſs Foy yo of 149108 
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Nene by the ſheriff, upon 4 bail-bond, 
The acfenda t pleaded—— That after 
dered againſt Ebenezer Do- 

ton, the principal, and before the return day d 
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execution 


the execution, Jongs Fn one of the 95 
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County 0f NIW-HAVIV FR Punt. 
with faĩd — nah at his dwelling-houſe, within U 1788 


the plainti 
— the dwelling-houſe of ſaid Dayton, Bilkdp 
having entered peaceahly through the yan. Ny We 
door thereof, which was open, while ſaid Days 
ton was in an inner room of faid boufe, ſepat 
rated from faid Prentix only by a common pine 
door, which was no other wifd locked br Kalkan. 
ed than by a ſmall ſtaple or latch of iron fafs 
tening on the inſide: That ſaid Dayton yas 
vihin fa iter room, whotty tina fmed with 
any inſtrument or weapon of eech, Bop te 
ſmall walking-ſtick or cane, of about three 
in length, and one and half inch in vircumfer- 
ence; and that ſaid Prentis well knew the fame, 
and whtereabout in faitt houfe faid Duyton was 
dut did not attempt to take bim. And ar the 
fame time Meffrs. 'Augny and Chandler, t 
other of the plaintiff's deputies, were preſen 
and within ſaid Dayton's houſe, though neithe 
the ſaid Prentis, Augur, or CHanuler, requeſted 
admittante into the room Wbere ſaid Daycon 
was; nor did they make any effort to open the 
door leading into ſaid apartment, or vtherways » 
attempt to arreſt the body pf laid Dayton hic 
it was in the power of ſaid Prentis to have done, 
The plaintiff replied—fenting forth a variety 
of circumſtanees, ſkew the impratti- 
cability of entering the room and arreſting Doy- 
ton, and the danger of attempting it; and con- 
cluded by traverſing the aHrgation7of the de- 
fepdant, that it was in the power of faid Pren- 
= (is to have arrefted the boch of Taid Dayton.” 
On demyrrer to the replication, two grounts / 
. defenc Tor taken: — 
that ce plea contained: cent mane 
tot Cones 6/4 wack notw e What h 


& forth in the replitation. * toes 


ne 


barliwic; and 1 Be fard Prentis 


2. Tak 


% 
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e. 2 That. the declaration was.inſuſficient ; for 
—— that i appeared by ahe return of the: execution 
| — ſes forth, that it was made within ſeuen dayy 
after the execution iſſued : and that the 
— could not be ſybjeRec a bene eee bad 
kept the execution ti return day; and 
made further arch e of the debtor. 


Gat n bach: pita judgeaen inks for the 
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— Bx "ROSS ur -Tbe flatute ſubjekis be 
bail, in ca che principal's avoidance, and 
OY —— — the? eneoutiom 
d Which appears to have been done in lin 
taſe. But che deſendant undertakes: to falfify 
the return, alledging in his plea, that 6 
Prentis, the plaimifi's who the 
zeturn, having the execution in his hands 40 les 
vy, while it was in force, entered tho ducting, 
"ye of Ebenezer. Dayton, the debtor, who: had 
himſelf up in an inner room in aid: houſe; 
and the ſaid Prenuis, knowing that he Was there, 
gleRed-to enter ſaid inner room, and arreſt 
body, by virtue of ſaid execution and that 
it vas in his power nene 
ſaid Dayton, &c. 913 io aof tano ni WB 
The replication concludes. with ien 
That it was in the. officer's power to have 
u, taken the body; of ſaid Dayton; which the 
deſe ndam ought i have accepted, and put the 
fast to the jury, whether, under all the circum- 
ſtances, it Was in the power of ſaid Prent:s to 
have arreſted the body of ſaid: Dayton; for the 
Court cannot infer the fact from the matters ſet 
forth in the pleadings.— A demand, and refuſa 
to deliver the plaintiff's property, by the defen - 
dant, may heevidenee to a jury of converſion; 
but it nens he a ſufficient 'xuerment of 
= rſion in a declaration. So evidence tha 
a bond for money has lain more chan twent) 


Due | pears 


. 
po "I r 


r rr ee 


eee de wm ag mw 4 eo... 
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ſa) 


ſaid Prentis retu 


make demand of payment: which'eador 
is dated the u 1ſt day of March; 2786 which 


returned the execution into the office” 6f the 


averment of the return of the execution any ne 


| %. . 
CooTre ov} Naw Hav, RTI. uz 


rs; without any demand of the money due, 788. 
naps thera of intereſt, may be ſufficient' ſor a — 
ry to ſind full: payment 1 but ſach am avet. Hic 
ment im a plea would not be ſufficient' to bar , ww 
the action Therefore, on this YR che law 
is:n favbun of the plaintift 511 2498 
1 Ithasnbver been adjudged, any el in this 
tate, within our knouſedge, Whether it be law - 
ful or not, for an officer to break open either the 
outer ot dnner door of a-dwelling-hbaſfe; th ar- 
teſt a perſein on an execution for debt;or'on-#hy 
civil proecſs3- nor do we know of ahy inſtance 
ING an — ſheriff or other of 

: And e do not fee any 1 
— for the diſtinction have 51 
ween the breaking an outer door, or inner rl 
for that purpoſe but that point need not 6e 
determined im this caſe. Set Hobart, 88. 
But the defendant hath taken an exception 
the plaintiff's declaration — that it ſhe s that 
ruꝭd che execution on the few 
venth day after the date, whereas 0 
have held it till the expiration of the ſi 


Loveland, 


he onght 
uty days, 
and have ufed further endeavours to have taken 
Dayton, in exoneration of the defendant. 
appears by che declaration, that Prefitis made 
an endorſement on the execution; of his repair- 


to Maytonꝰs dwelling-houſe, * to 
ing to Day ng- Derby; 


was ſeven days after the date of —— 
Bat ie" cannot be infered from hente chat he 


clerk of the court the ſame day: nor has the 


ceſſary connection with the time of che endorſe- 
ment i but he ſays, he duly returned it, &. 
by the files and records of ſaid city court, 
reach in vort co be produced „* 


972597 


884 
— 


Fiich day after it vs iſſued: which; if at irne, might 
vga? have been diſproved by dhe entry ef ue clerk, 


not Z-and ſo it has been adjudged in ſeveral 


and the deſendant's default of appeatance 15; at 


and when it appears that there has mot been 


Coyfty Ot New-HaAven, fx x: Tunk 


Apdabe/plajmiff-lays.iv bis replication,-that he 
returned it into the-clerk?s; oftice.on the axtienh 


rn a 


of the: ume of che return. Bus if it had beep 
returned before the return day, the dg fendem 


could not take advantage of 1 unleſs he Jhews 
that he was prejudiced by it, Which he hath 


caſes. —He was bound by his obligation go have 
the dehtor in court, when called 0 anſwct 10 
dhe ſuit, or on rendering the finahjudgement; 


commom lav a forſeiture of the hond. But is 
ſavour of- the bail, the ſtatute makes it megefs 
fary chat execution be taken out and returned 
uon g/ innen luss before the bail ſhall be obarged; 


acalonable endeavours on the part of the cre- 
Aitor or officer, io levy the execution on the eſ 
tate or perſon of the debtor, but rather an in. 
dention and endeavour to avoid doing it, in or- 
— 1 Charge the bail; or if the bail render the 

of the debtor, or he render himſelf taube 
4 to- be laken by che 'exeqution;rat any 
time belare; the return day, — ought 
hetexonerated. 26W. . oi 10 bas- Dat UL 
4 47 ink — — prevented ſrom tas; 

echter, torꝭs Vance, Ot it 
fiſtance, ſo that —— be arraſted, wiibom 
maniſeſt peril anch danger to the offteer of hi 
life, or ſame bodily hurt, and he thereup® 
returns the execution, with non eſt inventus em 
dorſed, the bail, who is ſponſor for the debt 

or, oughbt 10 be liable t0 ſatisfy 

— iu was as much his duty to render 
the hody, as the offices's to take it. But iſ ie 
principal be arreſted by virtue of the: exe cui 
on, and afterwards * force reſcues n and 
2A. eſcapes 


S$ 
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hanged wry ———— pea = 
Kor, by-recurning a refs; or that he exopd Bi 
taken ſufficient aſſiſtanre; but the bail will be L | 
exonetated; von min 17 910750 DSITUISY 
Judge Eutwonrn, diſſenting. —TIn this 
tale 1 have the unbhappineſs to differ in opint.. 
on from my brethren F onen 
Dy ſtatute, bail is holden to reſpond” the 
Jadgemenvonly in cafe" of the © avoidance of 


the principal, and a return of non eft inven. 
tus. L Merely the return is not ſufficient. 
There muſt be an avoidance in fact to juſtify 
it. if the principal is to be found within the 
daihiwic, and under circumſtances that he may 
be lawfalty arreſted, there is not that avoid- 
ance that will juſtify a return of non e inven- 
tus ; and if ſuch return be made, the bail, up- 
on a ſcire facius, may falſify it.— The plaintiff 
in this caſe, cannot take advantage of his wn 
or his deputy's falſe return, if ſuch has been 
made, to ſudjett the bail, and exonerate him- 
MPs n bor 1 10 01020 9180 aud 

From the pleadings, it appears That the 

aintiſf's deputy, while the execution was in 

is hands, and in force, was peaceably admit- 

ted zato the debtor's dwelling-houſe, where he 
then was; ſhut up in a private room, which the 
vfficerthen' knew, and converſed with him; 
and there was nothing in his way, to hinder . 
de levy but'an inner door, and the debtor's 
threats; who had a ftick in his hands, the ſize 


oha walleing-· cane. Aſter admitting theſe faQts 
#:iraverſe; that it was in the officer's power 


to arreſt the debtor, was, I app 
wave rſi 
and 


but 
ng — hates 30 61949 ning 


JT BREE od 2ow)}an 07107 40 4b GW 19546 3 *. 
den Rs HE As 


4788. 


Firch 


— 


As a mean of enforcing payment, privileges no 
place it provides no aſylum from 'a;legal pro. 


of the Engzliſn common law, that for the ene. 
cution of a civil proceſs, an outer door, aor 


the danger and inconvenience that would fe- 


from juſtice, in avoidance of a; legal proceſs 


Ganſel, Coup. 1, chat it does hot: nd I ini 


cheen a conſequence of it. Thie privilege, 3 


Covvrr or New Havait, Fab. Tzu 


As to the threats, they could no exchſe 
the officer's neglect to levy : Ae Na accom. 
panied with two ſherifi's deputies, and might, 
if neceſſary, have called the por domitaιu 
The ſherift may not return. thatuhrough ſeag 
or want of ſtrength, he cannot do execution, 
With reſpect to the aner door think it 
was clearly the duty et, r in 
forming of his buſineſs, and demanding en- 
trance, to have g forced it open. — The ſtatute 
of this ſtate, ſubjecting the body in gxecution, 


ceſs; nor does ſound: policy at preſent ſeem io 
require any. lt is, indeed, an antientrdoftrine 


window, is not to be broke open; becauſe of 


ſult to the family, from being left open to 
thigyes and robbers ; Which politicallywas 
-confidered a greater evil than poſtponing ihe 
proceſs. Priyileging the debtor-wha.abſconds 


= wc £m cc .o< £4 * 6 


& 
n 


-was'not the object of the rules though it bat 


it is called, introduced at firſt upon doubiſul 
among the Judges, has ever been conſtrued 
with ſtrictneſs and caution.—ITbere is note 
diftum in the Engliſh authorities of its extend- 
ing to an inner door, but many.refulutiong, and 
* one recently, the — a and 


SS 2% 


2 
— 


8 82 


there has been no reſolution of our ones. 
tending it farther than the common Jays 0 
England has done. I conceive; therefore, iu 
the inner door was no legal oblilacle; in che 
ficer's way, but that, having peaccably; 


N 4 


8 © 


the 


2 
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on this ſubject, it was held necuſſa 


County of: New-Haver, Per; Tuan? _*y 
me houſe; he might and ought to have arteſte 88. 

the principet; and conſequenily, that dhe bail „ 
js not holden.— Bail is highly favoured in law, Piech 
and I-think the ſtatutes for ey ER WO again 


Wine enen 0 em Rin * 
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" RROR from the court of common tab One of the = 


fubſc:ibing 


The error complained of, was- the denial v aſks ws 


— appeal The original athon was brought coming m- 


by Fleming as executor of 17 deceaſed, wrched ate 
upon a promiſſory note for 3581 money, payr vill notlen- 
able to the deceaſed; fubſcribed-by two perſous, 4 the eg 
as witneſſes, who, at the time of ſubſcrib- el 
ing, were legal witneſſes; but one of them had 
afterwards become intereſted, enen 
deceaſed promiſſee. A. tei 6 4 
- The vords af the ſtatute regulating appeals, 
ure “7 That all actions brought on bond or note, 
given for the payment of money only, vouchs 
ed. by two witneſſes, ſhall be heard and inally [ 
determined by che county court“ ?: 
Tbe only point in controverſy was- Whether 
the witneſs becoming incompetent, aſter the 
execution of the eu render the cauſe 
peaahlelC Amos tune och af a Wit 
By Mr. Chancey and Mr., S. Baldwin,;fox the 
— in error, it was contended That the 
gliſh law reſpetting the atteſtation-of wills, 
was analogous to our ſtatute re ſpetting appeals; 
and that, by all the adjudications in of England 
ry that the 
ſubſcribing witneſſes ſhould be able to teſtif ak 


yu execuuon; and the æeaſon APPLIES 


Aa a 2 


Fe 
F] N 
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the, greateſt force to this. caſe; ſor the legiſlag 
ture. have as poſitively. ſaid, that this, ſhall be 
neceſſary to bat an appeal, as it is ſaĩd in Eng, 
ang reſpeRing wills: — Therefore, if the wits 

ſes become incompetent, and cannot bg 
brought in at the time of trial to atteſt the ex, 
ecution of the note or obligation, it is not 


vouched as the law diretts, and may be appeal. 


ed.—It was clearly intended by the legiſlature, 
that the witneſſes. ſhould be competent at the 
time of ſubſcribing ; but it would be t no pur. 
pole if they were not ſo at the time of trial. 

That our ſtatute ought to be taken in a ſtrid 
ſenſe ; for it diſtinguiſhes actions of a; certam 
d-ſcription, and ſubjects them to certain. diſad. 
vantages.—Sa far it operates to deſtroy a pri- 
vilege or right. And they cited Cv. {age 
ey, 2 Ver. 699.— Needham vs. Smi ihy 2 Ver. 46g. 
Hillyard vs. Jennings, 1 Ld. Raym. 605. Car. 
thew, 514. S. C.- Miadlam vs. Chetways v Bur, 
414.—1 Black.” Rep. gg, 8. C.— $6 2254 
Anftey vs. Dou ſing all. 286, Tiley's $aſcom 
Baker vs, Ld. Fairfax, 1 Stra. 10. 1 ob 
Mr. Edwards and Mr. #ngerjol, on the ↄthes 
ſide, contended That the word ouched hast 


determinate meaning, eſtabliſhed. by pfaclirc 


preſcribed by the ſtatute, ia matter of form) 


and that it conveys the ſame idea ag the word 
vitneſſed. If two witneſſes, competent at ibo 
time, have ſubſcribed to the execusion, hen 
ſhall. be no appeal: That che ſtatute of. bi 
ſtate reſpeRing wills, is expreſſed in ſimilas lan. 
guage ; and it bath always been beldz, Hat ibe 
witneſſing, ſo as to give validity to the: will, 8 


and.the proof of the execution is another thin 
The legiſlature did not intend that a fraud ſhould 
e iced upon the Jaw, and that the--<alt 
hould not he appealed, merely becauſe tos 
neee 
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County oe New Hives; Fre Tinu 
the party examines, and finds diſintereſted and 
competent witneſſes preſent,” who! ſubſcribe to 


the execution of the obligation, it is fufficient*" Fiening 


petals,” 


For, from this ariſes that preſumption of the” 
fairaeſs'of the tranſuction, which the legiſlature” 
intended ſhould har an appeal. ene 
They eontended—That the caſes from chan.” 
cery, cited on the other fide, were not in point: 
That the reaſon of taking depoſitions in perpe- 
uam rei memoriæm, was hot applicable to this 
caſe. And to oppoſe the authorities read on 
the other ſide, the following were cited: Gd 
vs. Norris, 1 Stru. 34. Locthart vs. er 
ham, 1 Stra. gg. — vs. Perkins, 1 Stra. 
ne vs. 
bin caſe was argued the laſt term, and op 
tinued to adviſe; and the 1 judgement” of the 
———— =" © COON, KA? 


Bu Tus Covny.——The'vonching/ or at- 


teſtation mentioned in ihe ſtature, hath refers 
ence not te the time of the action upon the 

note or bond; but to that of the execution; 
i deſcriptive of ihe manner and ctrcumſtances 
of the execution 3} and mich evidence ariſes of 
the authenticity of a note or bond, and'the fairs 
aining it, from the known fignature 


wels of obt 


of twoperfonvatteſting the ſame, who are diſin- 


teſted ar theres of weden, es pan 
ther ſhould be alive] or preſen 
te teſtify at the time ef 5 — vs 
ene this-caſe- was eightſaly devied: at 
Juze Diy's n,-ds rom rhe reafen 
of dhe fa g appeals; I tik 1 — 
ought to . 
flutute has taken away the e e 
tions brought on bond or 8 = 
ent of money „an vouthe 
— It is becau © of the certainty," lear- 
* and rn of the contraſt; * NO. 
e 


Su. 63. 


127 88. 


_ Coottv.of New-Haven, Fes. Tay, 


== the circumſtanees of it the-moſt free from per. 


S — —— 


plexity and diſputie. The obligation being fox, 


Fleming money only, which has a fixed and determinate 
gain, value; and there being two diſintereſted wits 


neſſes, that may be called upon at the trial, 4 
avouch or teſtify to the written contract, as en. 
_ tered into freely, without compulſion or fraud. 
This being the ſuppoſed ſtate of the caſe, to 
allow an appeal of a cauſe ſo indiſputable, would 
create an unreaſonable delay of juſtice.— On 
this ground, the reaſon of the ſtatute ceaſes 
when payment is plead for the ſubſcribing 
witneſſes to the execution are, by ſuch plea, 
put off the queſtion. And ſo when uſury, ot 
dureſs, is made the deſence, from aich the 
moſt nice queſtions in law often ariſe, the rea- 
ſon of the caſe ſeems to require that an appeal 
ſhould be allowed; and the ſtatute ſhould te- 
ceive ſuch a. conſtruction as will tend moſt to 
ſuppreſs the miſchief and extend the remedy, 
If there is any good ſenſe or reaſon 4n the word 
vouched, as uſed in the ſtatute, it muſt mean 
ſomething more than that the names of two 
perſons ſhould be ſubſcribed tothe bond; for 
if ſuch ſubſcribing! perſons be not legal or. ad- 
miſſible witneſſes, it is to everyglegal purpoſe, 
as if there was no wine ſs. is che time 
that ſuch ſubſcribing witneſſes become neceſlary 
to the parties ? It is when the-tranſaction, 10 
which they have ſubſcribed, is drawn into con. 
troverſy; and not till then is their aiteſtation 
needed. Hence it may be fairly inſe red, that 
the ſtatute does not regard the time of - execu« 
 4ion merely, but the time of trial. 
erh nn moe. 
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entitled him ta an average upon 


reg er 
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U anten Tyrxn n - 85 26a 
HIS was an ation againſt an 2dmipiſtta- 


lar- on ananfol- 


i. 


tor on an eſtate, repreſented and re 


Jy proceeded with: as inſolvent; brought before 
* average ſtuuck, by aixreditor whoſe claim 
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85 


ve t eſtate, 
a creditor 
5 Ba 


had been exhihited, and allowed by the com —— al- 
miſboners. At was brought on the ground of on. <dbyche 


having diſcovered further ae not invento- 
vieds.1 Abr 5 1200019) 616572 eee moe 
The only queſtion upon thapleadivgh was 
whether, under thoſe circumſtances, the plain- 
tiff was entitled to this action.. — And, 
- By Tis N LE CO. We are of opi- 
nion that he is not; becauſe the ſtatute is ex- 
preſs that in law (except for debts 
£ due toi this ſtate, and for the laſt ſickneſs and 
— — admitted or allowed 
inſt. an executor or adminiſtrator on an in- 
_ ent eſtate, ſo long as the ſame ſhall be 
0 depending as inſol vent. And che plaintiff's it: 
debt is not Within the exception- 
The qplaistiff having diſcovered further eſs 
tate, would, byra ꝓr 
ſayed his qlaim, in — he had not exhibited it 
within the time limited and by implication have 


tate, or ſuch leſs ſum as the eſtate by him diſ- 
covered ſhould amount to but that is not this 
caſo. His claim was ſeaſonably exhibited and 
allowed, and all the benefit he could derive 
from the diſcovery of further eſtate, would be 
to come in fot an average of that alſo, i in com. 
mon with the other creditors, when it ſhould be 
ſold, and the average ſettled ; and his remedy 
jointly with theirs, in caſe the adminiſtrator 
ſhould refuſe to add it to the inventory, would 
be on the adminiſtration bond. 
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oviſion in the ſtatute; have 
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vered eſtate, 


- bur: his re- 


medy would 
be with the 
other c:edi- 
tors, upon 
the adminis 
. 
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the whole eſs 
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os WE nr SAY & 
RROR from the ant common nll 
The original attion vas upon a promitfory 
note, for 2 125. 9d. New-York currency, 
intereſt, dated 1 
ſed as follows, viz.—* Received; May 
© $779. of Mr. illiam Herron, 2681. 2 
% New-York. CHA, wu continental: bills, p# 
© looſe receipt given him. Samucii Broom ani 
« Co.''——Upan:a default, and. in! da. 
mages, on motion of the defendant, the da 
mages were aſſeſſed at 690% b . New. 
Tork currency. F $}4Yols 5111 but 
The error aligned Ibs ie damage 
were aſſeſſed too low: That the endlotſemem 
ſhould have been reduced hy the feale-of de 
preciation, and the damages aſſeſſed at "7 
15. 6d, New-York currency. 
; Judgement affirmed. | 
8 ſumed nd for ough 8 
umed; a ougat rs 
1 the damages were aſſeſſed right: 
for they were aſſeſſed upon Hearing of the 
parties, and the N reſered to in dhe 
- darſement, might have 
he plaintiffa to accept, and apply dhe billo 10 


re eee i... uT 


other payments; nee not conſined i 

the endorſ emen. 
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N the trial of an action by the, 1ndore £6f 
note, apainftrhe origina 44 0 e, 501 it 
dorſeda his" nume 25 the back of the not 
— blank over it; the defendant offere 
witnefles to prove Fer Kar done only ſor ba. 
purpoſe of 'wpower of attorney i and far, It was 
not the agreement or irftent of the parties, that 
the de fendant ſhould make himſelf re ponſible: 
But the witneſſes were not admitted. And, 
By Tuz'Count.——The defendant's ſetting 
bis name to the blank on the back of the note, 
was, according to the nature of the tranfaQtion, 
and the courſe of buſineſs, an authority to the 
plaintiff to write over it a power of attorney, 
ot an aſſigument with warrantee, at his ele Gion: 
nd the defendant is e to fay” the con. 
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ihe Peace g been a N75 
legoriiof tunes, t hrs 2 12155 the e 
agairift Eno, oneecutrit f the Taft will 250 
deceaſedp;to:reobvers the #mount of taxes on 
the bills in his hands againſt the deceaſed. 
Upon demurrer to the declaration, it was ob- 4. 
1341 jefted, that no fuch ſuit could be wintdibed 
by a collettor but the declaration was, by 
the Juſtice adjudged ſufficient ; and the Judge- 
went here afhrmed;'' 
By Twz/CovrTi——The only matter af. 
ligned, and relied on "= the plaintiff in error, 
$50 ELLEN Bbb is 
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gement of a Juſtice of ation win 


lie in fayonr 


of a collec- 


tor againſt 
an executor 
or adminie 
ſtraro-, to 
eee taxes 
__ from the 
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is that ſuch action could not be maintained 
a collector; becauſe the tax was not a debt due 
to him, but to the town: Therefore, without 
noticing any informalities on citeumſtantial de- 
fe&s, the caſe. is decided on that paint only 
which is a caſe that may frequeniy occur in 
the collection of taxes, though ve know of no 
former adjudication in ſuch ace T 
It is certain, that the tax was a debt againſt 
the / eſtate of the decealed, Mhieh therexecutrix 
ought to have paid, and which would have been 
allowed to hex in the ſettlement of her admi« 
niſtration account. W THOU Kühe 
It was adjudged in an action of trover, re. 
parted by Burrow, 1182, Stevens vs. Buans, Oc. 
That a rate due from a perſon deceafed; could 
not be levied on his, eſtate, in the hands of his 
adminiſtrator, without ſirſt convening the ad- 
miniſtrator before Juſtices, to ſhew. caule why: 
he ſhould not pay it: And this judgement ap- 
pears to us to be well founded; for the debts 
of perſons deceaſed ought to be paid in the 
courſe of admisiſtrarmom appointed by law, and 
the adminiſtrator can be no farther liable than 
he hath aſſets in his hands.—-But no opinion is 
given in chat cafe who dught to Brig the ſuit, 
Butfas the collector ische only: perſon who 
bas right by la to receive che rates of the 


ws perſon, taxed, and; is accountable.ta'the public 


for the money when chſigcted -e are of op. 
nion, chat he is the moſtfuitable perſon to bring 


eee the luit; which is only to obtain a nes warrant 


or execution againſt the repreſentative, inſtead 
of, let which he had againſt the deceaſed: 
nor can, the repreſentative be- thereby preju- 
diced, any, more than if the ſſuib was; brought in 
the name of the town, or other community, by 
whom the tax is, laid. As. the whole caſe is ſet 
forth in the declaration, he cau he. under 10 
. | dd diſadvantage 
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CounTty-or Hanrronn; Mancn Trat "__ 
diſadvantage in making a defence. At may be IEEE 
* 2 288. 

Eno 


a bardſhip ſor a colletior to be obligetꝰ to 
a ſuit in ſueh caſe, without ſome compenſation 
from the public, as the legal coſt may not he 
adequate. io his trouble and expence ; but 
that is a matter which lies between him and the 
public, and. is no ground of exc: on the 
part of the deſendant. The collettor is obliged 
to pay the public the amount of the rates that 
he could have collected, when they become due, 
whether he has colle ne Neem or not; and he 
i8 authorized by tute to reimburſe him- 
ſelf, by colleQing —— any time afterwards.— 
* In this caſe, the plaintiff declares, that he had 
65 paid therate to the town ; and therefore, it is 
d debt noy dye iah im. 

is ca the gudgement, ol che Juſtice vas affirmed. 
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10 15 an ation. of difſeifia, 10 which 10 an ej &- 
0 the 955 0 pleaded Thats in a _— rh vs war 
bi 0 e ſame, parties, wherein ihe pre- dhe tie F 
10 Tent plaintiff Was NG a N was found, EO 8 
ie 1 a Jug ement r _— gainſt him, on h — 
1 35 of title to the land 1 _ manded ;—and 4 
„n demurrer, ii was Holes „ een of 
* HBI THE; Cow kt: hat the firſt fuit bei ing — en agg 
or only an aftion of. treſpaſs, for the recovery of ne yes 
damages, and this being an aktion for the reco- 
+ Je * the land, is of a higher nature: 
in Therefore, the judgement pleaded is not a bar 
by to this ſuit ; ; for the party may now. be able. to 
i WM produce farthet evidence in ſupport of his title, 
io han was e on the former trial. And 
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Fogg his is admiſſible by the uniform-praftice of the 
dots of law in this ſtate, as Well as in Eg 
Cubes land; in ſavour of eſtates of inheritafce. Set 
* Bar. Abrid;) 11999.. if 
Her. SO judgement was forthe plaintiff. ?. 
25606b:700 ttt 0% hne ach DAW/AB&HSUDA 
Note. —ꝗudge ETLEwOon TH excuſed, himſelf 
ba 0s) e., nn Ae bd f / 
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Sornbed ad de war neh or mu lotdded len 
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£121: 17 ar againſt de tans | 151 
X CTION of debt, upon à bond, executed 
4: K+ the firſt of May, 1786, conditioned asfol- 
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iks ate aw te kk wor 


lows :—© Whereas the ſaid Hart, on the 19th F 
«day of March,.-4484--executed two notes, 7 
jointly wich ſaid ulis for: gool to M. Morſe, WM - 
* for the ſole duty of ſaid Bull: — Now, if 


* ſaid Bull, ſhall, and doth pay up ſaid notes, 

Land fully. indemniſy and ſave harmleſs the 
& * ſid Hart, from aff eo — es, -expegce 
and trouble, on account of his b ing bo d 
as aforeſaid, then & The Breach af. 
ſſigned was That the defendant had failed to 
pay the notes Alo, that ſoon after the notes 
Vote executedpthey were. aligned" to Lutorentt 
; ctordohb yt: and Morris, im NewYork; who threatened to 
2 fue the plaintiff terebn; and to avoid an ar- 
reſt, he forbore going to New- Vork, to tranſ- 

alt his neceſfary buſinefſs there, as a merchant, 

to his damage gol. which the defendant had 
. OR T9776 GRATINL o (12 

The caſe being thus ſtated by the pleadings, 

on demurrer to the replication, judgement was 

ile eng.. 
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| to New- Vork, through fear of an arreſt it is 
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Cour or HAN Tren, Marcn: Tarit 


By ru wwour Cour. As to the plaia- 
tiff's loſs, laid 40 be ſuſtained by his not geing 1 


not dirett damage, occaſioned by being ſurety 
for the payment of the nates, but remotehy eon 
ſequential, and. the condition of the bond does 
not extend to it: It was alſo, all antecedent to 
giving the bond; whereas the bond reſpeſted 
only what might happen ſubſequent. 

And with reſpett to the defendant's not pay- 
ing the notes, which 1 in the condition of 
the bond that be Would — was to have a 
reaſonable time to do it in, which he had nor, 
as the bond was ſued the next day after it was 
given, and the hotes were at New-York, where 

e promiſſee then lived. dab to 00 
ot ae Donoinb nor e 3M to thi 34: £\ 
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HE declaration; ſet forth That one Mil. kak row? 
1 liam Warner, af News Canaan, inthe Rate to pay te 
of New-York; was.indobted to the plaintiff, in . — | 
the ſum 0f:g44c11145- by promiſſory note: That of failure, if 
the plaintiff was about to inſtitute a ſuit, forthe aferwards 
recayery of ſaid debt, when the defendant inter- gran's for- 
poſed, and propoſed to become ſurety ſor the che debror, 
pay ment thereof, if the plaintiff would not com- neren fe, 
mence his ſuit; and that the defendant; in con- K | 
ſideration of the plaintiff's forbearing to ſue ſaid 

Warner," then entered. into an engagement by 

him written, and ſubſcribed on the back of ſaid 
note, in theſe words: I, the ſubſcriber, do 

* obligate myſelf. to pay the within ſum of mo- 

* ney, if it cannot be recovered. of the within 

named William Warner.” —— That the plain- 


n Ml tuft, 


Sets or 'H arTronD, Mancu Tru. 
= iff, ſome time after, finding ſaid Warner to he 


in failing circumſtances, commenced his ſum 


Deming upon ſaid note, before the ſupreme court of the 
Werten. ſtate of New-York, obtained judgement and 


execution; but that laid Warner had APR 
W and nothing could he obtained. 
On ſpecial pleadings, the iſſue joined, nd 
Gund by the jury, was—* That after the de. 
* fendant had entered into the engagement 
mentioned in the declaration, viz. in July or 
C Auguſt, 178, the plaintiff did receive a horſe 
of ſaid VWilkam Warner, on a ſpeciall agree. 
« ment and condition, that he ſhould ſuſpend 
* the collection of ſaid note, for the ſpace of 
„ two months then next following and. there. 
5 215 did exonerate ö 
ment of the ſame.““ 

The plaintiff moved in arreſt, principally on 
the ; ihe Mu as ammatcrial. — 
And, | 
By THE WHOLE Counrr-+—By, the term 
of the promiſe, it was, incumbent. on the plain- 
tiff to uſe proper and legal endeavours to reco- 


ver the money of Marner, before the de ſendant 


could be liable;—but it appears by the verdi, 
that the plaintiff, for a valuable conſideration, 
agreed to give further time of payment to Mar. 
ner, and thereby took the riſk of Warmers abi 
lity. to pay upon himſelf, which legally exone- 
| wk the defendant from his e nt.— 
Therefore, the iſſue found by the jury was ma- 
terial, and the Re RTE pointe pics 
Inge: | 


| So-judgemont was s for the defendant. 
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"RRORfrom'a decree of the court of com- 
mon pleas, ſitting as a court of chance 
The ſtating was of a parole agreement, that t c — 

— — Lewis ſnould convey certain 

lands to t fronee ; and that he, in part pay- 
— wy ſhould diſcharge an execution 
rrainthe petitioner, in favour of J. Sumner, 
for 211. 125; 44. iffued by the ſuperior court, 
for coſts: That purſuant to this agreement, the 
land was conveyed, and a bond at the ſame time 
was executed by the petitionee, with intent to 
indemnify the petitioner againſt the execution; 
but, by miſtake; the execution was miſdeſcribed' 
in the bond, as bein againſt the petitioner _ 
ſaid” Lewis, when in fra; it was againſt the 
toner only: and that the petitioner had 
obliged to pay the execution, and in an afticn 
upon his bond, had failed, by reaſon of the miſ- 
teſeription/=Praying* to be reimburſed the 
amount of the execution, with an additional 
ſim,” ati the diferetion of the Court, for Hi full 
indemniftcattns. 3 

FTbree exceptions were taken in atltcriptreE 
the petition tw 

1. P Thadrellef fe proyedot; againſt a judge 
ment of the ſuperior court, which the common 
pfeas are not, by ſtatute, competent to grant. 

2. That the agreement ſet" up reſpetts ihe 
ſae of land, and being parole, is within K 
ſtatute of frauds and perjuries. 

3. That lit is contrary to the expreſs were? 
of ebend by ane the party muſt be con- 
g chided.. 

The exceptions were adjudged ſufficient, by 

the court of common pleas, and the petition 

3 diſmiſſed: but the decree of the common pleas 
Was teyerled. For, By 
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As to the ſecond 3 agreement 
in this caſe i is not within the ſtatute of frauds 
and perjuries, it being on one part, and that 
which the ſtatute prifeaf atty or lolely regards, 
the conveyance of the land, executed, which 


renders it manifeſt injuſtice that neger part 
thould remain une xecuted, and takes the caſe 
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County or Winpu dar, Maker Tani: 
« whether the omiſſion was infiſted on as a miſ- 
« take or fraud“ "JN in Langley“ caſe, 1 == 
tk. 203; it is recognized as a. general 
4 le. Me miſtakes and . 
5 the ver ef deeds, contrary to che de- 
« ſigi of the parties, is as much a W 
6 lief as fraud and G igastion; Which goes a8 
far as the preſent caſe. Here, through a mie 
take of the drawer in a ſingle point of deſcrip- 
tion, the intent of the parties is wholl ly fro 
trated} and manifeſt injuſtice is done. 
a Upon neither of the exceptions, therefore, 
6ught iris in the common cad "Is 


abated. * 
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— gai — ce of the Peace val naw 
jacke 260 Winde complajniti 0 >> 96} ql 
aſſault committed in ide county of Hartford. the counry 
The:cauſe'came- before ihe court of common 5 
pleas, and on demurrer to the'$c nt, Age anc . 
men zeaxfor the ptaintiff Lan 40 e c Judge Ent, — 
e as : - _ comminted 
Derr See Ftp taken, coun. 
to this complaint under the general demurrer,. 

was— That the aſſault er kene ged to ha 8 

been done in the coùn artford, the A 
ſecution ought to have been there, and pot 
the county of Windham; it bein bor a 'a © 
mal offence — But there is ho 
ſtate limiting the triul of criminal ca 
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the convenience of the party accuſed; and thi 


wimelles; it is reafonable, and ought not to be 
diſpenſed with, in proſecutions in behalf of the 
hats] unleſs [pecia circumſtances fender it ne. 
ceſſary. But this being a Profecution A 


| 8 injury, by theparty eved, f. 


recovery of his damages, be Ace 1 
the county where be divells, as in the caſe df 
divil actions, not withſtanding there 
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e 1 plaintiff, ;Þ 
y.queltion in exror reſpected the fuly 
00 af; the declaration, there being na umi 
pecified, * nt 
when. the 


he order was preſented,; bor 
k only, that, jk, was ſoon Gier 
N was aft 


| r 
t 95195 £24 


By Tu CourkTt.——lIn a declaration agaial 
che drawer of a bill of exchange, it is doubtleſs 
neceſſary to ſet forth with preciſion the tinke 
when the bill was preſented for payment, that 
jt may appear that the payee has uſed due dili- 
gence ; and upon a demurrer, it would be il 
without it: So it would in every ſpe ſpecial af- 
ſumpſit, without à confideration fet forth; but 
de wapt of certainty in either caſe is; curable 
by a verdi. As there can be no * 

in law without | a! confideration, , it hall be in- 
tended, when: the jury have found the promiſe, 
chat a conſideration Was proved, So, as there 
gan be no;pramiſe raiſed againſi the drawer gf 
bill, unleſs thr:payee has uſed dus mligener 
o ohtain dhe money of the drawee, and has 
filed, it ha be intended, if the promiſe is 
Hund, that, there was proeſ of due diligence 
led. and that the..bill -was: preſanted im dur 
Feaſon, though the averment in the deciaration 
de only, asia this ann, 
un aſten · it auas neceiv ed.. 

n The. order, however, in this caſe, Joedabe 
7 e in nature, or within 7 
af anchange t it is not e xpreſſied Va- 
— nor avenod 40 have been in e- 
un antecedent debt or duty; 
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ther the order has ever been preſent 0 
t the original promiſe of che defer i to 
J 5 bounty, or ſee it paid, Rill remattis i in 
ce, and, bein ſet fort in this deelkratbi 
4s ſufficient to warrant thejudgement, indepen. 
lem of any tranſaktions relative to the order 
| Dy#s, dini ee ee, 
not grounded ont otig ina tonttha! Pat on 
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zorder being but a bare au eee he 
f Hactus; and the fin 0 fv 
Kauhot ail a5 declaration bo Mirte 
Vite. 10 9 DIED u to nds 10115qtt Ls 
2 q ome? to ny_od 1619187203 to 921ittu; 
2610 anvil 101950-Diet eue 203 by” 
As 41444} 4490+ 301) 5 biblafl bas 4; 2na5biter ' 
: Tapis, be 
20 ©) 44 eee eee eee vh No nth eee 


 »9i2/911,0091 yisgalegq152R0-2d3yd bevel ”, 
20 Aen. 10 con 7 


to 1e at a9 


Ee e Jedgement i 


. tera?" ation 
15 . a 


ihn mile 

* ert 
e 
5 the impetfatic nuf the writ, 
ere both inhüditants of 


e Wh o 


* Alan ; a he te why 85 
7 oa mh 2 
25 ſerved';=buc the hee 
defendam 7 ee 
1 Fc f ain ftatute, x 
| Nate df 15 
| n A. D. # e 


ſtate · Uf Rh le- 


a4 a” 4 a os bh 


5 


1 „0 


E. 


rr 


; 22 2 = 2— = * 


s Y* 3 


— 


OT 
28 


SS == ST IS 17 s =», 


1 ee ee 00. 


bills, and regulating, the, diſpoſitign thereaf.; : 
among other things, it ſtands enattedr--©.That 
f the aid bills ſhall-be-a good and lawful ten- 
n pay ment and final di- 

* charge. Y-gebts.now. due and contratte 
7 and that may heręafter become due and be 
" conraBigd4.and far dhe final and, full dif- 
charge of all fines and W judge 
Deion — to nov had, become 155 
J and pecpwrred. of exery nature and 
eee vithiß this Hats. l 
4 A That af any: greditor or greditgrs, g their 
* 11 


vil gent, or attorney, ſhall refulc $9.x6- 
ein eννðof the, aforeſad. bills, in diſcharge 


eee 
und MAY Wiut tor 
1 A abe application.to aguſtice.of he 


«{uperior court of judicature, &c. or to any 

« juſtice of the inferior court of common pleas, 
of the county wherein ſaid debtor * or is 
reſident; and the ſaid juſtice, upon ſuch ap- 

« plication Wal Dat: a (and here fob- 
* tows the form of the citation). which is to be 
* ſerved by the officer perſonally upon the cre- 


Phe 749055 or 3 or, in caſe of 
0 8 | 
1 «fam F the, crx bene! W 8 ner nb 
1 


2 
22 
N money 
8 {aj 1005 


Es 15 1 os DEE 


1788 a it neg . 


gi: 


” 


_ 1788. 


Place 


N 


25 your 


tion being for a debt, 14 857 1 0 jib) on 


ious, the defendant has his remedy, ; 
ther i 85 was ſa or not, was not triah 


abatement, i} fot 
_ 7 to t SP! us n ara ppm iþe £9 


 Gouury oy Wanpapn, Mane. Tar 


ment of ſaid debt, in all and every court and 


* courts, having juriſdiQion 3 in this ſtate,” 
And that, on tte ich day of Decetaber, 1786, 
he tendered to the plaintiff the Wer 


ote, and lodged the ſa ea 
Lin of ſaid: ſtatute wp weer, : . by 


To this plea there Nas a qemui join. 
He in e ; Wc 6 3 e 25 che plai 
ti A 2 Lo Ii 

Upon both points thegudgem ent was yl 


ed. Nel Or,. Tis N 8 35 5111 bs Wo les 


By THE, WHOLE ( ob FIT to 
in abatement it was, not ſu 3 0 


local laws for its creation, day's in ts nature 
tranſitory, and followed the 15 Fj e debt 
or; and citizens wh any 20 70 niged 
States have, by che articles 29h A kurt 
Hons the ſame right io ſue hg as citizens of 

is tate, If the ſuit, as ſuggeſted, wag yext- 
but whe 


vpon bis 


— 


trad was for { an 
dollars; a tender 501 bulls, 15 Fan Aa mg Vas. a 
| ulfilment., an err the "bills a 
tender, was, ſubſeqy r e * 
vould not have x 88 ive operation 40) 
ay and; Befent Nt, Dp yRres i might ; thok 
Mice? the lay, was promulgated... It is 
3 principle, of juriſprudence, that ez 
; | fatto bow gi ey criminal what was net 
0 when, the done, ox impeaching 
.gontrafis lawfi aN x ee oy 
Fingipte ASC wee 13 e 
— che 140, gize ee jk 
* To 30811 


Amt me e * 1:90 Hier $4 1 . 


viatgtboimn * 


dor oy Naw-Lowwok, Fas. Tina. 


d % mat BY 2 bns iis Mg 5D Dis) io am 
, ; / Arrnone ajeinf 8 1 
4 IN ws action, the plaintiff was deſeribed b; 
a the name of ® Henrietta  Apthorp, of the 
f * iſland of ] 7 in the Weſt-Indies, a mi- 
0, of the age of fixte@n years, who ſues 


1 


„ Perez Morton, Eſq.” of Bolton, in the count ty 
* of Suffolk, and commonwealth of Maſſachu- 
„ ſelts, her de Friend” and guardian.” Then 
followed the, declaration, in theſe Lords: — 
That 40 the plainti iff 1 the defendant render the 
" ſejfin and Sib poſſeſſion of a certain lot 
Or arcdt of land, with the buildiogs thereon 

"wh 175 ectififts of about one eighth part rect 
10 1775 702 9, is ſituated at a place cal- 
' af Norwich Landing (then de- 
Pe bay and is the Tame eftate 

12900 onthe 48th day W A. . 
* 768, wal, by deed of mortgag conveyed 
*by Klare, Fitch, Eſq.” of Windbam, in the 


„ county of Windham, to Me. Steph, Apthorg 
®then, of Briſtol, in the kiliktn 9 8 tee 
"Jamaica 


14 75 8 = {fat | 
ow debesfed, as By Wit 0 id tow 
f Norwich may ap "a e Steph 
„ben in Mfe, wn appear i i LOT 2 
«op which” ak wy e 
being pi ere of May, 
#516, date ef 510 f 8 0 
right, in fee, ee 0 
"be feifed and rs off a WAI day 
* heath, heh appened on, 6r-abbut th bi 


1 5 Male ., when the (ai 


l of ber ae fa 
tk df her ent, by 
* right of {ihietitthce. wh | it | 

He her faid next nd, became im- 
ä Wy 8 ; « mediately 


5 


„ o e iT © T4 43 7 Yi ws. wo 7 


=_ 
\ 


8 
a 
= 


Gori vaoH Nawion nol] Her Sn 
5 mediatelyi well and legally ſeiſed, in her ovn 
right in fee, of the ſame eſtate; and thereok 
Scontimed ſoifed. and poſſeſſed/ mi Tomor 
J abouctha br d vf January A bilf apr 
Tuhich aime — — Tron 
Lenteredeinto- {aid deſcibed premiſes, aga 
Aa and without right, — — 
« tiff thereof; and put her ut therefrom; and 
2 part . —— 
pting td ſtutes ſtandiogꝰ oncſaud land and 

2 5 the 4 covered by ſaid ſtores;)qanidbeveil 
7 ſince the defendant bath and tihddot con- 
<:tinue to defores and hold the plaintiff; but 
Zuthereftom, taking io —̃ — 
Toule, and impnhpmο de manded pred 
miſes, to this time; to the damage the plain. 
«Tithe, fum fe, 40 recover whichogether 
6:with;the ſeißn and guick ncof :ſaĩd deu 
&,manded premiles, nd bis eat the brings this 
a Pluit,“ C1801 Ley 23 5774 dus * & 24620472, bur“ 
The general iſſue Vas pleaded; and a verdid 
forthe p bene bog dee bunte . 
reit ot judgements aſſigned rebſans we 
Than thes pla wills /apprarancevin Ihe 
cauſe was zee Ae bene, 38 aujght to-hay? 
been hy her guardian, mor nent fm endꝭ admitted 
by e ihere a4 ng 
theplein uff, 


ln.of our —— 
appeara nee the par 
bea, Thatah ————— ——— 
any jadgewen upon d jon that i:pppders:itbl 
is am alien Hunt t ed cannot, by 
wo hold or recoven any rale ſtatel 192 i! 
2, That the: declaration. is incanſiſtant a 
contradictory s in apt parudemandiaq tbe h 
Te eee ee. op ied 
imanother pati Nanging — #101 
be- eee eee 
Bin; ſor it finds che defendant guiltʒ of diſſeſing 
eee «ul eobs 1 


1d recover 


Irsee ry rr eee ns mezTtDmi=rpwH 


J 
f 
r 
it 
5 
f 
0 
d 
0 
l 
r 
— 


t 


. 
4 
- 
r 
1 
$ 
; 
. 
P 
e 
g 
j 
ö 
| 
| 
[ 
| 
ö 
] 
F 
g 
[ 


meyer did agree to return ſaid verd iii as heim 


A ne ů— whe ſuit and "up 


t — 


n 
weover the demanded premiſes, which more * 
amn by her on ſhewing the is entitled t 

1094 Tant the jury were equally divided and 
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the chu then the other verdiat ſhould be dc. 
krerebapl: 20707 biet zd Din e e 
nog Buokhbithovion ns ruled inſufſicjent. 
1BytLamy ice, and e Erris- 
— KEN: ception i 2 
has hee m legal re ene "the! part"'of 
theaplainellÞ ae fre fb 9s GT, If 
he wle is expreſſed in PO One 0 To 
anfwor ton t.e Aptforp, a minor, who 
ſues yd H r Morton, Eſq. her next friend 
and guardian; and the replication'is ſigned. 
and\theriffge cloſed by the ſaid Perez. crane 


commontguardian;” >| © 412! 

516 ere theta parineahbe, con- 

fideted as by proche um, beeauſe the — 4 

. declaration, and 

may eee Tre goods Fo guardianſhip in- 
e god: 


. —— For theugh ve 


h6:ſdemtey n thare regte LOSE in England, 
tithorbſing4uns by. er prae- 
tice} und; ihe afs, are 


It is for the benefit of cinfante-who! have no 
rdjarisy or ſuch ad from particular circum- 
Stannot or will not fae for them, as he 
Euld naνονννινet te admit their ſuits by 

chein amy ; whole power and; re fponHbIl 
Neve theneto Are the ſame às gu ardiuns: And 
— danger ie dS js infant from fueh 


pracliee; for rer 


— 


2 


* 9 
OO Ne Fax: Pen 


thesfuicds proſecated, i d. to take varefar 
che anſant ; and if the prchein amis not arg 
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So the motion in arreſt was-oulet-infuſliehs 
ent. de 
nnn od pirxtx, Judges, contra. 
We ancgookopinion, that the motion in arreſts 
ſulbtie mn. Becauſe: Perez: Morton, * 
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Covvry of Naw-Lownyon, FEI Pix 
to ſue by prochein amy: when it ſhall be found 
neceſſary, the ſegiſlature will doubtleſs provide 
for it. a 891 „ αjẽẽ ud en 0 Irn 9 
Ft was not admitted in England by the com. 
mon law, but was introduced by the ſtatute l of 
Meſiminſter, 1, Chiap. 48, and farther regulated 


by ſtatute of Meſtminſter 2, Chap. 18, ahd'is al. 


lowed in only ſome fpeeial caſes. HU. Jac, 
641.) But thoſe ſtatutes are of no foree in 
khis ſtate: And in England noperſon ig allow. 
ed to proſecute any ſuittin' behalf of ahi in. 
fant; as prochein amy, without a fpegiaMippoint. 
ment, and admiſſien by the coutt entered on 
the recorl. Zed 10) bla 
The form of admiſſion in the eourt vf king's 
pench is as follows: bat 16:05 , 394, 
By the Court, J It is granted by this court, 
S re that A. B. ge leman, do 
*Oproſecute for C. D! Who is within age, as the 
v next friend of the faid' 6. D. àgainſt E. F. of 

ec A plea of debt, Ke , usb N. 
he form ofs admiſſfion is nearly the ſame in 
he court of common pleas. (See the ferms o 
Entry, 1 Alrvrhey' Practice: 2 tO mn \Attorithy's 
Pbel. Comp. 191. But it is fafd, that long 
practice, and the reafon of the eaſe, is ſufſii- 
ent to warrant the proceedings in this cafe ;— 
on which we wöuld obſerve-Tthät ve hnbw ef 
-H6&-adjudicatioh''in{this! ſtate in favbur of the 
right of an infant t6 Tit by prothein amy nd 
it is probable that the fe inſtanees wherein it 


has been prattiſed, have been occaſiohed by not 


Va introduced and practiſed it Enz 


dul attending to the authority under which it 

land, ufd 
that there was no ſuch! authority; fett it bert ; 
and ſome caſes have paſſeduinto jitdgenieit 
vlthout being objected to by che defendant, Or 
noticed by the cburt. 80 there Hast hren il- 
> flabces wherein LETT Abe by attot- 
2 if N | | 
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CounmTY: Of N.aw-lu0N DON; FEB, TIR 


Deus, prattice, long perſiſted in, or oſten re- 


peated, will not thereby become legal; and we Apthorp 


ate v6,,apinion,.'that the reaſon is on the, other 
lde of the; queſtion It is- allowed, that it 
vould not be renſonable to admit an infant to 
appeaF hy attorney, becauſe he has not ſufficis 
ent diſetetion to appoint one; but would ĩt not 
be much ſafer for him tochaye his cauſe proſe- 


cavert by an officer of. the court, who. muſt he 


419 
3 


12 ai 


a perſom of known, prohity, and is under the 


obligat 


the preſent caſe, a foreigner and alien, with re- 


jon of an Oath to be faithful to his truſt, 
han to ixuſt it with a ſtrangex not known to tho 
infant, nor appointed by the court, hut, as in 


ſpect to the infant, and out of the power and 


juriſdiction of his Court, and who, if he gets 

polleſſion f. the eſtate of the infant, by means 

Aenne date nin works conditign 
| L 


than to have it remain, in the poſſeſſion of 
reſent defendant. db t 


i 14-the; courts of law her adopt che Britiſn 


practice of allowing infants to ſue by rechen 
amy, they ought allo, to adopt their rules of ap- 
pointing and admitting the perſons, ſo iag4e 
Bivg like lecurity; o the ipfants and if an att 


of the court is, aeceſlary; for; that purpoſe, it 


\muſt;appean hy record. Ld. Raym.232,\Pechey 
ajpſt Aarriſan. r The plaintiff (being andin- 
:* fant} brought an attion hy guardian, and at- 
ter verdict, for him, it. Was anoved . in arreſi of 
judgement, that there was no warrant for him 
to appear by guardian entered upon recor d; 
and it Was relolved by all the court, that. the 
-* admitiance. of a guardian ought ta be upun 
record ; bacauſt itsis the act , the tourt for 
he court takes care of inſants, thatmone fhall 
- ſue for them but dhoſe that are refponſihle 
-* jos ak we infant Derne he may have 
a | | 


e e 2 his 


Cooury'or N LoD Fin. Ti. 
bie altion againſt him; but judgewent cant 
* not be arreſted for this e e more than 
eff 50 warrant of att6 be filed: But upon 
error Wee an Sie non alfed Pp and 
oh rey: We ings bench, it . be in; 
« for which the judge went may be reverſed; 

« hut judge ment can e -arrefted; bil 
that which appears upon the record itſelf, v &e, 
But why ſhould the court engen rere 
ous judgement, When they have notiee the 
error by a motion in arr Nr 115 6991 16116 N 

This caſe ſhews'that + bagelseßt rte 

of an infant may be reverſed, for want of a re- 


cord of the admiſſion of his guardian, though 


the court would-notarreſt- gement for 
that cauſe. But this caſe differs from that; for 
that was proſecuted by a guardian who had a 
legal authority to * the action, apg the 
only defect was the want of his having produced 


bis authority to the court; for their admiffien 


and entry on record; and therefore it compares 


Wich che regiſtering a warrant of att6rney, to 


edurt; and therefore, there 


1 Ellſworth, for the reaſons g 
* 


ar for a perſon of full age. But in this 
6ale the proſethtor could have no Kind of au- 
ahority; withour'an” actuak appointment by the 
beet no legal 
appearance or proſecution on the pitt of the 
plaintiff— Thereſore, for this rcaſ e ate f 
opinion, that the judgement -ong] 40 e afl 
Wr 11d meg i q fon bib YA 

As to the ſecond and fifth Exe eptipiis—We 
agtee in opinion with the Chief | ore; 
by them 

A to che ihird and fourth exception * * 
are of 'opinioh, thar they are ſuffefent; for i 
2 ent mould be rendered, purſuant io 
the phintiff's demand, and the verdfet of" the 
bb A. hepa recover more Hrnd'ah 

y der on ſhowing the 7: Wn 
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and. although the jury might have cored. abe * 
delelt in the declaration, by finding a verdi 


been diſſeiſed; but ag they have 
ve _— . 
ly: helped the 3 #4 S ine 101 
Buds ; Judgement ſhall oy theſe roolanyger the- 
coptrary;; on 
infant, phony that the executioniought to he 

nee A the arrive at fall age, or until a 
gua An 


p 95 


gally appqinted . 
— fo fox her dankee > Ane a 
3 5 To 39 Tn”, 5 Err tit 27 0 
tes 56h nethier's rin do aof ο bygh 
Too —— 1009 — 
(i ton ens ib 9165 sid ud Moss 1649 
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* Biexorir Ones apt bene, gol 


« 11s Was an, action of debt upon judge 
ment, by vxit, of foreign attachment, with: 


an averment of, nan eft, inventus ;\ and that the 


defendant, had abſconded, 101494 & fl 163 7 
The plea was That in the, rd ation, 1 


laintiffs, by; a foreign attachment, auachad s 


debt of 3 the hands of ane Hill. 
lone, an 9 — Hillllouſe, by agreement. with 
A d property. in cheir bands, 
esd 5 value af t debt; which 
they id not apply in pay ment, but converted 
i da- their nzu fg bas buog zl 20 or ff 
po demurrer, judgement was xenderedfor 
e plaintiffs... ien 945 e eee e 8 
"be ul Co Y Fudge Su v abſbnt 
iche glad ing attached the defendant's 


hay 


2 — the, hands of Hillhtufe; had pον 
udgement, and lovied d n 


— i by ir, would have applied in 
ant 10 dem, and in enen <ul 


gets from 


land of which be 


* 


Comvrvot Naw-Lobhworx, Far. Tum) 
AB. from the defendam; but it doth not appear 
as the plaintiffs took any thing from Hillhouſy 

Bagkasz&c by their execution, or even upon an agreemeng 
2 ö t Hill. 

by agreement with the plaintiffa placed 
—— in their hands (for what purpoſe is 


493 


© certain) which: 60 IT IR IC aheir- 


Hon uſe.“ This placing of property in the 
plaintiffs hands, and their danvetſion ofciig 
might ſubjedt them to Hilllouſ in drove or 
account, but could have! no effeti upon their 
execution, or on Hiiluouſe's debt to the Gefen 
dants and is no reaſon why judgement ſhould 
not be rendered * the defendantin this 


aktion. 2 75 1 
—— . „ —— 
— ͤ ”˙nmn - 
Bs ; * iy Hart 51 "7 
to mith J ©, Warren eig ee ＋ wy 
\CTION+:of- trefpaſs, upon 


. LN 
is; the [; cutting: — —_—_ iſſue was 
ho 9 leadedi-—agd avert forithel defendant, : 2 
= 2 The plaintiff moved in arreſt iof| judgement 
and 20! ' albgning 40 cauſes bis} lo 55 3b 9(13 93filt 
a 15 11. That ſeveralquaterial exhibited ow 
dg ts: -- theitrial, were: fuppneſled! by the defendant; and 
_—— +9 nat;contwiticd eee 
ore 7402 on under conſide ration. MAY -—: tod 2tofnw 905 
3 . had miſtaken ithe Jaw and 
the evidence i in the caſe nigh 2c io 
The motion in arreſt: was ruled mfufficient,” 
By TAE CourT.—(. Judge r 
Atos the firſt emception It does not: appea 
——— —̃ ͤ— 
being committed / to the jury were ſuppreſſed 
by abe denden, orthaeihey were waeren 
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e e eee the: purpoſe- of -allefing x 
damages, rf the defendant had been found == 


5736 (16 nod non 10 l Wiler 
As toctheiother exception that che * PN 
found contrary 0 Jaw and — 8 

not Vitiate ac Verdict, that the jury have miſ- 
taken the jaw or the evidence; for hy the 

tice of this Rate, they are judges of both? But 
if they ſhould find contrary to matter of recordy 
or of eſtappel, ur what is admitted by the pleads 
ings; the verttibt Mulde exceptionabley nets 
ther of which is averred to\betlie caſe here? 
nor is it ſuppoſable, from the nature of the ac- 


tion and: 26) ALES DSI 1 Wi 204! 
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Fax xx and Others againſt Core. | 
8 RE lis Pe r court of 4 claim of 


onipteas;a WO the eſta 
adminiſtrators on INN de Mn at 
ed, albedging That bhimſelß the deoeaſed, and be 
one ther, | had been parinets in trade: That 4 vi 2 
ſince the 1 — of ſaid Huribut a demand had — within 
becb-enhibiced-agajrift fait phrinerſnip, which md b we 
vaa the: joint duty of ſaid partners ta have diſ- couretpro- 
charged; and the petitioneriwas obliged tu pay — 1 
the whole thereof: — Therefore, praying ford 59 cen can 
decree hat ſaid adminiſtrators ſhould 12 Ou a 2 
of the eſtate of ſaid deceaſed, ſuch proportion 
of: aid demand as belonged: to:their inteſtatelto 
en val W-. Au HNA, 
re was a plek in abgtement<-Phatofaid 
thi &notexhtbit his chaim againſt 'theeſtgies 


of. ſaãdi hir but, within the time limited by dhe 
Jutg a 2 


robate:¶ But it was ruled inſuſſic i- 
ent 
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Gau] r Na Le, Fer Thai. 
bent by che n of common pleas, and à de. 
- cxee paſſed.. 3s oy art x11 16191001 21 ! 6/4 
On writ of error, che decree as bere 10 
verſed. . For, A NV 002 0; 


„Bx THE WHOLE, GOUWRT.- 
neglecting to exhibit his claim to the admatif 


trators, within the time limited byte cut of 
4 was, by a poltive; ſtatute, forecloſed 
. 

or equity hack right to diſpenſe 1 
relieve againſt. 
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N an action of treſpaſs againſt; a, V amber 8 
'defendants, who ſeverally pledge he? 2 not guilt 

the jury föund a verdict for the pl 
ang to mention'two of the gele l 
Wotion, the Conrt Ter 1 5 Y 

eetpporting vic ebe nl LE, 03 £52909 ang 
e 5198 e#{:d ie) [Ht Asso = 1948) 
9 2 2 104 — 5780 doum of 28 
WH 5659s 101290 1 
259135 lag do 260 — ax | aynibe>lq 21 


go2w!3d 10 
22 Ba, fl 2 5 


þ9110bas 


—  —,, coco ez ww 6s WH ,©@W - - .. 


— 


; 1985 


f e 


— 


4 2222 2 ergangen 
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murrer, oſtated -A 


TT 47 in 
ly, 1778, the — 1 


currency, the ſum of 40. 9g which was en- 
. . eceived on this nos 
3 & & « 40k 
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2 4s THE. CoukT,—— The — 
prima facie evidence, that ſo much was receive 
ed in the ſame currency expreſſed: in the note. 
The defendamy-indrie-regorter; eye, that the 
pay yment was in continental bills, then current- 


y paſſing within this ſtate as money, and were 
9 


ö as ene plannif recehved and endorſed bn 
| ir pte.——FThe plaintiff, in anſwer, ſays 
nt to be barred uitiout that, that ſaid ſ 


It nental bills was received and endarſed 
4 r that ſum in hard money; which is 
4 dire anſwer to the alfegation of the.dg- 
— note was/ given after the paper 

began to depreciate, and the defeu- 
— does not ſay that ſaid bills were received 
as ſo much hard money, but as ſo much cur-- 
rent money. Therefore, it does not appear By 


the pleadings; — vas any Feel bees 


derte Man be . 5 


1 
— 


endorſed foudta” 
maſt; e ęraſoneii be detormined up 
dence ariſing from ache words of: the eh 
8 ba odere d as a payment of wat 
of therflpreontaned/ intents 
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HIS was/awwrit.: of error, upon a u 
went bbs dense : 1 
Norwich. aft d > 10 92ifipf 10 n 1 
The caſe * defendant in error 
tought his action of treſpaſs before the may. 
-pf's court, ſor an aſſauli and T 
*defendantsinqhe:athion . 
That the plaintiff was a runaway Negro; a-flabe 
for life, travelling 8 3 
und by the defendants in the d f Nor- 
wich, was taken — before pro- 
per authority: Tbat no duty had nen 
on the plaintiff's writ; and that neither of the 
2 lived within the juriſdiction of ſaid ci. 
The plaintiff replied— That he. Jivrch within 
he juriſditlion of ſaid city. aw 7 PR 
duty on his writ, and/traverſced bis 
The defendants affirmed over the — 1 | 
plea, and iſſue was j qined thereom T 
-Fy found a yerdiQ bor the plaintiff, and 90. 
mages leaving that part; of the iſſae) whether 
he plaintiff was a runway Negro, unanfwrred, 
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don which'it was moved in aureſt of; 
on this ground that the verdiet did not com- 
port with the iſſue: Duet 


- RS which Wanne vf thecenforgcom plajn- 
Ned of.. 121003 , 21 wel M11 Hur to 2 
Another m ned of in drror 4 
That upon a challenge to oi of the jurors; 
ſor that he had declared an opinion; * that no 
Negro, by the laws of mis ſtate could be 
-:%holden a ſſave; an enquiry into the fats 
© 1wagidenied; and he admitted ton. 
Ovysdboth points the Judgement of wh dg 
eurt was affirmed, © IG -; VT8q 190115 fimtiggR 
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By THE WHOLE Countin——Though 
mite, © whatſoever. Negro is. oing 
« out of the town or place to hich det bel 
*«.withautiactickes,-op paſs, in writing, unt 7 
band of his, mater or ner, or of an Af t- | 
« ant or Juſtice of the —_ {hall be deemgd 
fas z and amy petſon finding or meet- 
„ing him may ſeize and ſecure him, io be ex- 
. N Ke. Vet 
having found tbatitheiplaintiff; at the 
f his Vrit (orhich as the: nent day after 
——— and delt in che 
rity of Norwich, it appears that he was npt 
wandering out of the town-ar plate to which-he 
- belonged, ſo as by the ſtatute to juſtify, the ſei- 
zure of him hy a private perſon, not his maſ- 
Ar- 110 nM WLIAUL Ai lues bavil soins 
grid, If the-plaintiff-was awandeting Negro; ſub- 
, Jed to bestaken up as à runaway, this, though 
it might be mattet of juſtiſication, and plead- 
able in bar, 441 not matter of abatement,. nor | - 
the ita material; partqof 
he Hikes Pirdielg 561 10t Bibnov haue * 
As tobe other, point++An opieribn- d 
bee noral —— 8 


ina 
— — 1 
nofdavv as well as fat, as: relative! toi ther iſſues 
pat 4 Then and are ſuppoſed to have opini- 
ons of what the law is, though a willingneſs to 
ehange then if reaſon appears mutheconrie of 
the trial. They may all be challenged on dne 
0 — the other, if having an opinion of he 
de in the cuſe is ground of challenge. is 
— point of andifferency,: that jurors 
have no imereſt of their on affected, and no 
eee dee een 
againſt either party ; and not tha 
ſhould be ignorant of 77 cauſe; or ——— 
* ie ed, 
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Cann Ns NID Me Pri, 
eben te the rules ambiprinci ted by ich it 
be decided.—It has 2 — 23% Cu "ws 
_ AB. not to be arfafflicictt cauf&of ge 
ith A that: s qurot had declared his opinjonebnoeyyt 
ing ahe title of: thedand-queſtion- piſiscalſa, that 
dag jury haue found others gyity ache fame 
indidment- or that à juror ne dechaved'hiy 
party is guiity ant wi 
hanged, if it appears he — ir 
„ 
of ill will to che party. a H N CG 
appears, therefone, 20 us;thavthe judgement of 
the city court is not erroneous in vithet of the 
Matters complained of. b 06 6% % 
44.5% eb 10 inmvsq a. baiiggb a tidy 
tte bnenyrabwes% bis 10 mij 164 bas 
rr 
 -w315iomtgtedt boyby rb 250 Sο od 1 
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25 niſtration hond, dated aheimthiofogulyy 
| iipnederr/Thes hei adabiniſtrators: 
od, | „Jie oods and eſtate: of the 
ed ell and. and, taitly.adminiſter,; : accords 
ing te Jaw: Apdiurtheromake eres account 
95 admigiſtration, ati on beferedhe ib 
Fa A769 ul and. tha ;nehdud of laid: 
47 pas: and ee which ſhould-berfound re- 
e loved by wen 
and allowed by he court of 
ö PMs deliver and pax to ſuch perſon or 
laid court, ꝓufſuant᷑ iolaw, ſhould 


bee * wander beds ö! to 150 
n wat Tbet gudgements 
xtain grediiors, via. Punderſan, 


1 ard, againlt dhe adminiſtraters 
to — yen they; bad: failed to pay? 
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hacks n 1 r 2 
mes pleadtdiin — pw 
bade 

7 ditors cto br 
claims and 8 — ner — —— 
to doit, 8 by order f h. 
ea — — and 

ed andipaid/ioff all elaime e Nbibited and 
then proeæaded ta: divide therenainderof ſaid 

Frans power anger yd 
the a 
reſt to 5 10% Phat theawidow!s ſhate was 
loſt in trade; and that the hehre returned theirs]! 
which was applied in payment of debts, &c.— 
and that the claims of Kid Punderſon and others, 
were not exhibit 
The. plea was adjudged inſufficient. 
By THE WHOLE xtra — * 


pear e ee ee er-diyiſion of: the eſ- 


= was ]adge of Probate, 
ur Al } A erase in the pl 
jotan'ordeviof:dAribarioh, on 


— from the 94% \pfocee 


ment of thelidebtd exbibitc; 
iccount allowed or enhſhite 
order for n 2 == 

tte could be made. AT he diſtribution, t 

fore, or dl wäflon ef the ate between 55 ad- 
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ont HT 
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ribution. * 


miniſtratrix and the heirs; being an unguthe- 


niſed one, could have” no effect to exonerate 
her of any ſubſequent<laims of credi tors 

t Wer uduid und dB iibutlen have exonerated 
her of them, had it been a legal one! 


nowby ftatgte; Greditors'to'folvent'cſtates; las 


well as inſölvent eſtates; hte Hinith as to he! 
lere nor- . 


time) of exhibiting rheitvelairtis 4 


"#50 
788. s limitation of chaine; for the'fta 


ed, that all who fhould Hare fm the 
3 tion d give bobde with ſecuffty, to refund 
to the adminiſtrator, in 'taſe gehts ee en 


. „Mehr fd 


wid. 
diftribu. 


appeared.” An adminiſt 
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It is admſtieck that the averments in this 1 | 
claration ate noi ſb explicit as they might have 
been. It is urrher admitted, in this cafe, that 
the'perſoh! who: ferved the writ and took: the 
bail bond; Was not a common le al officer aus, 
thoriſed to ferve writs, as ſfleriff, deputy, or 
conſtable ? but ir he bad any auchority What 
evet, it Vas by a ſpecial power and ap point⸗ 
ment given him by the authority ws” ſigned, 
the writ, founded on a particular ſtatutèe fe 
that purpose, If the writ had bèen fetved' b 
a common legal officer, and an action broug q 
by him on the bail bond, there is ho doubt 
1 ſer forth His office in his 92 5 
a that he received and ſerved! 'the writ, 

as ſuch” Which 1 be apering 8 watt ry of, 
faQ; that mi verſed; and put in lle 
and it re not do for ag ow. eteralty;, Fa 
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$f:the bond was That the deſendam iti the 
ſuit tefered to; ſheuld [* in dhe count 
eourt in November. In decluring vl 
ations wich condition, it bath ever AP wy 
uced and held, that the declafation fn e. 
tain an averment that the condition is et per. 
formed; otherwiſe, the plaintiff does not ſhow 
that he has cauſe of adion.— The averment in 
the preſent caſe, is That Eldridge appeared at 
November court, and the cauſe was adjourned 
till February, when the ſaid Eldridge again ap- 
peared, but Elliot did not appear. It goes fur- 
ther, and ſays— That his not appearing at Fe- 
bruary court, was a failing to appear, accord- 
ing to the condition of the bond: The only 
condition was, that he ſhould appear at No- 
vember court, which the plaintiff hath not de- 
nied. The words coupled with according to 
« the condition of faid bond, are particularly 
_ confined to February court; and cannot, by any 
reaſonable conſtruttion, be carried back to No- 
vember; and the arguments of my brethren 
ſhow the declaration to be very dubious and 
uncertain in that reſpett; and that, upon the 
rinciples premiſed, ought to be conſtrued molt 
favourably for the' defendant, and not for the 
nti | 
As to the third exception—The plaintiff, it 
is true, avers, that he made diligent ſearch, &c. 
and returned the execation into the files of the 
court, (and in xis opinion) made a proper re- 
turn of non eſt inventus thereon, and [he ſays) it 
was in due form of law; but how can the court 
know that it was a proper one, or in due form of 
law. No facts are ſet forth, and it does not ap- 
pear that the return contained any.— It hath 
een ever held neceſſary, that the officer ſhould 
ſet forth his doings in his return, ſo far as vil 
| S 1% enable 


44 ” # @ 
.* 


Cote Le en £5» £ Aa 


a 


I zi: 1-13 Roe FF FT dg Goa FF 


kd 
'Y 


121 


er e x 


r e 


Cou ar N ατπι]ννον⏑]·ͥ n Manet Tan — Ugg 
— 


enable zhe, court auge Paid legality: there 
of, if true, and,, f. 7 the De eonteſt 
them, it, dot; and if the comtrary he one ud} 
itted,. it, vill ipyolverall_in-uncertinty;:ood 
rye the-defendant of. bis legal defence 
Ths it appear te me, chat che dedlurae 
Bon is wholly infalbeiem. M 315mM15VE 08 für; 
Loch og 220d Bi:owlg 207 ect Pomye? 
di s dT, noi 19 Sir 26d n 
ic b4185qqs vohreat dif 1a Bl: 53 1 d: 
baazuolbs 28 91185 Sd bas 1155 dms vo 
-q6 dinge A hiah d 120 Tender Ilie 
A e902 = .1829qt joe? bib g 1 390 5 e 
s 9189993 TOA = ver Feu. t nas 0 
105958 A qs of it en 112099 yigewd 
1 10 SHT ; bad 92 I (1043! 2 2 2 03 g 
H 18 qq bibo 5436 da a νονιο 
b jon ſlisd Riinisig 5d; fore 4107 if 
4 bros N +. 17 guns ren vr Þ3ra 
"oF 510 ins T3 > doch 203 59% Is $9 tn W 
vis yd donned haus n VISUTGST 03 hmũmͤaos 
ON of asd barred ad no Bano ds 
t49id391d dn 10 n m or; has ; 1:dmav 
bus evoidub M od 03 in 8930 3005 vill 
a gogy 811 bas ; Heqtat ssd ni ase 
torr bautftnos 5d 07 1g "fora, evlqiarng 
263, 10! 409 bis cagbagtab 2d: 101 yidsrwovst 
Hiiatsg 
# Ainnislq of F=—noirq92x5 buds od on 2A 
23, A165) 1a9giib 2bsm ad 1543 g ourt of 
3415 10 2918 241 0204 adi1095x9 off 1 bon iso! bas 
-21 g 6 ben eee e as e 11408 
DOs este, nen % en 10 7 
1105 di aka wor 11d. ; wht to o Sub ti. ew | 
{9 t au MM 10.30 194014 6 329 343647 wont 
-qs 108 290b i bas ,fAnot 1 216 HR 04 .wst 
Het I. us bone nos n 3 160) 1854 
duo 1200 Sf d! * Neon ple t nd 
— 26 161 vt. aL ul. Hz egg 210 a; 015 721. 
49 


Joe EAN“ Notts, - | 
3 —_ err „t 84827... 32 a bf 3 8 961 Chase: y 


45 : 

2 v7. Shy 349 11 520 310 15 pq? Toy 1 
a W ing ng th WIA ams 
any, oP have been 


TT s 7 with perm 7 55 
ee of them Te Cn 
avg ; SHORE, FiO AO HG TY 122 
and as this may he a leading caſe, and 
mportance that it "be *ſettledl vn per. 


ane prin, Fn Fiſer $/ Pn ee U 


Kae 3 vis 2291890 woll 12 YO , 45 gan 
mem e 2169 112159! g 542 yo b93qobs 193d 
tis to du dd. 909% 
4 E 0 21 ADs againſt Ki 12001194 10 dec. 12 190115 
TN ſupport of the power of a femd covert; tocdiſpoſe of 
her lands by will, it is argnede+ Thar the right of 
8 Lhe by will is a natural right, and cantor be taken 
away but by ſtatute —alſo, that the common law gives 
he: this right; moreover, that it . 
to her expreſsly by tazute-: 11» 16s 56 26 0572 1 
Occupancy ſeems; to be thi-deiginet:fonndalionidud 
meaſure of property. In a ſtate of nature, 4 perſon having 
taken poſſeſſion of > ſpot of the earth, 'or-a0beaft of the 
field, which before were common to the ſons of men, has a 
ht to continue his poſſe ſſion and uſe of chem, igainſt all 
EY, as long as he pleaſes; but when be relinquiſkes his 
ion, as he does at death if not before they are agaia 
mmon ſtock, and free for the next oteupant ga ihey we 
= prevent diſputes) che laws of toefet) point 
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91 © Admining,. however, nl right of deviſing eſs 
was a natural ight, it uld not e feme-covert' 
has it, though there, be no ſtatute 20 take it away. -- Many: 
1 rights are controuled by — Tr. cuſtom, whi 
ay, be evincive of common con ez to every 
Parp ſe, the force of law. Others jar controuled by the! 
FERION: of. the.caſe,. ariſing out of e ſpecial relation; br" 
condition ++ We have no ſtatute dd liv ch ſeme· cv eri of 
her pexſonal eat x and yet nobody doubts bat, by the 38: 
or condition of overture, it becomes the huſband's j—10r 
pag we 889) that. ſhe ſhall not sonder end bind be rer. 
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pars againſt Kro. 

It cannot, then, be infered, that a ſeme - covert has power 
to deviſe her eſtate from the ſcorgof natural right. 
A to ber ſuppoſed.commes law right eee 
tate there hat not deen a cuſtom or any adjudication. 
foond it upon, either iu this country or that from | 
we emigrazed\\ N N or 78 ſy * N A092 3 4 0 
eee 
of heiring eſtates, both being political inventions, Hut not 
equally the offspring of ueceffty. The latter we trace to 
abraham” im; the former only to Solon's, who iutrbduted 
it into the Mes to ſupply the ant of heirs where 
there was po iſſue. Fram thence, with ſome eolargement, 
it was copied into the Roman twelye tables; and has at 
length, by very flow degrees, and with ſome alterations, 
been adopted by the greateſt part of Burope. Denmark, 
$weden, and Poland hqwebder, had not- ehe uſe of wills, 
either of real or perſonal eſtate, at the beginning-of the 
preſent: century and Lam not certain that they have'yer. 
„Wich tegard to the latitude in which the Romans ad 
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mitted- she uſe of wills, who extended it to feme-eoverts; 4 


diverſity of citcumſtaners ought io be ht ed. Marriage, 


by their dam formed 2 much ſligbter union of perſoris an 


property than is the caſe with us A wife might cbgtract 
and: bind her perſon asd eſtate, aud maintvin ucliens th her 
own name 3 nor wasthe huſband holden for her debts, cb 
uacted before or after marriage; nor &viliter for her tref- 
paſſes, . She migͤit aetain and manage her perſonal as well 
4 other tſtate, rte pt utat. ſbe ſuu id Tto'advance to Ber 
huſband; dite her to- jointure ; and this; if hig er- 
eamfances.ddelined; ſhe. might recover back again,; af. 
have an action: againſt him for it; and Hothing More cha 
conſent of parties was neceſſary to diſſolve the marriage. 
Conſonant enqugh to chis ſtate of things was the. if U 
power ta make a will. A ſon could not do it, while Ms fa- 
ther lived. becauſe he us under the power of the father, 
and confidered: a Ter __ him. a rom this heathenih 
ſeusce eiidea of a feme-covbri's power te mülte a 
will, ON abſurdly adopted 4— chriftiait 
tree zeletical influence has been ſuffcient to 
ckle with the Givi] awww How extenſive the uſe of 
wills was in England, before ihe conqueſt; if there war 
any, is uncertain. The ſeudal ſyſtem for fome time after 
wards; aw 38 to prevent their adoption ur ule; ab t 
real eſtates ; the geſtraints from that ſyſtom hotyever; ſoon! 
begancoaveatiarray ,: and eftates beeame:alifabable in fee 
ſeve rel centuries baſore the ſtatute of H HE: permit 
ing their di ſpaſuioncby vii aadoiug·˙ανE per fed 7 
wills were contem plated and urg hey were fefuſed, 
0n:the general principle of its beiag onresſonable thärbelfs 
* ifimher; will} which-iight be ob. 
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tained in arrremi a, or through weakneſs or - . Finally; 
however, the ſtatute gave liberty-to deviſe lands, but did 
not extend 8 to fem Ju . 1 are That all 
<4 perſons being ſeiſed in fee ſimple (except /eme-coverts, 
*« infants, idiots, and perſons of inſane e may, by 
« will and teſtament, deviſe two-thirds of their lands beld 
in chivalry, and the whole of theſe held in ſocage,” 1. 6. 
by free tenure, — This ſtatute does not take away from femes 
coverts (say more than it does. from jdiets) 7 poly des 
viſiag their lands, but refuſes to grant is to them, and fully 
negates the idea of their having. it or at comme 
| Conformable to which negation has been the under, 
landing and practice, as well ever ines as. before. The ex- 
Reet of Ld. Cole, in his comments upon Lizeleton, which 
ave been followed by all ſubſequent writers, wheo ,aflign, 
ing the reaſons why a feme-covert cannot deviſe her Mew 
are, nat that the ſtatute of Henry VIII. had taken away her 
power, but ** that ſhe has no power, being ub pong 
4 viri.(ynder the Ker of her huſband) and the law in. 
„ tendeth it ſhiould be done by coeroion of her huſband; 
rfuing the maxim long before uſed by Brafoy, that B 
ife has no will, being ſubjech to the will of her huſband. 
Nog upon the fame principle it is, and not that af any ſta 
tate diſability, that marriage is a revocation of a will m 
y feme-covert while ſole ; as was agreed by all the Judges 
Hembling's caſe, 31 Eliz. and has never been.contradift- 
ed. Their reaſons are—** That as the law, will not allow 
« any cuſtom that a feme-covert may make any.deviſe, tor 
cc the preſumption that the law has, that it will be made by 
„ conſtraint of the huſband, as it is adjudged-g. F. 3. 80 
t if it was in the power of the wife, after her marriage, to 
„ revoke. ber will, the law would not fuffer the continuance 
< thereof after marriage; for as much as the haſband, by 
«conſtraint, may eauſe her, againſt her will, ty revoke of 
© continue it.“ Alt is, then, a common law, and not a ſla- 
tate diſability, that ſhe is under. dls ie tt as 40 
It is contended, however, that if in Englaud a ſeme- 
covert cannot deviſe her real, yet ſhe may her perſonal e{ 
tafe.—All that can be clearly gathered from the books 
With regard to this point, i- as £4 169 1 
„% 1. That ne may make a will of perſonal eftate, with 
the conſent of the huſband, as is ſometimes done purſuant 
to marriage ſettlements ; but the huſband may revoke this 
at any time, before or after her death, until it is approved/ 


It is dis eſtate, and in fact, his conſent or gift that diſpoles 


of it. Tin Mart «19 21 bay + 
. That of the goods and chattles of another, which 
ſhe has as executrix, ſhe may appoint-an executor. This 
is bat exoverating berſe}f of a truft, and not alienating the 
property z ſar it is adi dev Tais may be dos 
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gt che huſpand'n conſent, as it tio way affeds him; for th 
adminiſtratidn would not belong to him, but to che Ret 
kin to the deceaſed keſtator ;; nor is it of conſequence for 
any dne do ele after, fince the law 7 Nike our 
jun, AubjeW'an'adminiftratorto account for che ſurplus... 


3. That he may will to her huſband her paraphernae = 


Ba; erate ogg! and ornaments ſuitable to he 
rank ; but they Are the Hüfband's already and if he für- 
vives the Wite, will be at his difpoſal, without her gift, 
gti while "the Hves the is not to be ſtripod of them; 
aud F the huſband dies fit, the wife, and not the execu- 
tor, holds chem. It is mere ceremqnp xp. 
. 1 i held hy fome, though doubred by others, that 
of her Bs in 22, 45 gehts dde to her, &c. ſhe may 
masken Will. Theſe the Fulband may, at any time, re- 
duce to poſſe ion, and * his own ; and can, therefore, 
be under n temptatlon to compel or infleence his wife to 
make 4 Will of them. _ = hs eng 
„Bot that a fene- covert can, by will, diſpoſe of any of 
her eftate, ſd tircumſtanced chat the buſband could be pr 
ſumed to defire a will of it for himſelf, or his friends, is 
nvt'# doctrine of the Engliſh common law, nor warrant 
by practice or reſolutions of our o.] It certainly Wa 
tot the unde rſtanding, in the early ſettlement of this coun- 
try, chat u ſeme- covert had power to deviſe lands. The 
chriſtian ideas of matrimonial union, and of the power of 
the huſban@ bver the wife, were purſued ſo far as not to (uf, 
fer her to held fands. The huſband took the real, as he did 
the-perfonal eſtate, and ſold it at pleaſure, until a ſtatute 


— made, rendering her conſent neceſſary to validate the 
re iin 


Sean, However; it is Tuppoſed, that whether a eme: o- 


vert Mas u natural or a common law right to deviſe her 


tte or not, yet that ſhe bas a ſtatute Tight to do it. Top | 


words of the ſtatute are—“ That all perſons, of the age 

e twenty-one years, of right underſtanding and memory, 
"whether excommunicated or other Cut arberavile legally 
* ;4ef@ble ) Mall bave full power, authority, and libert 
«ro mike their wills and teſtaments, and af 'other law 

u alienations of their lands and other eſtates, and to give 
* their vote, verditt, or ſentence, in any matter or cauſe.“ 


As che object of this ſtatute plainly is to aſcertain the qua- 


Us cation in point of age, not in all other reſpefts to vali- 
date th ſeveral act therein mentioned, I ſhould not have 
concloded from it, if it had ſtood withour-any excepting 
Clauſe, as it did before the late reviſion, that a feme-covert, 
being twenty one yeats of age, and ſane, was, in all re- 
Tels, qualified to make à will; any more than that a per- 
fon de ing of that age and ſane, was in all reſpects qualified 
ho et as. 4 any matter or cauſe ;7* the 

one 
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2 being as deducible from the words of dhe | 
atute as the other, But there is an excepting clauſe, aud | 
think it extends to feme-coverts. If it docs not, they | 
are “ fally empowered to make {befides wills): all other 
5: lawfol alienations of | their lands and other eſtatea, ay 
75 other perſon might do; which will hardly be admitted: 
Iſo, to vote in ſociety meetings, ore may be oocaſionalhy 
taken co fill, up à deficient jury; the ſtatutes in both of 
thole caſes. being filent as to ſex or condition, and the ſta- 
te here being poſitive. Theſe, and ſuch like cpnſe quei 
—— muſt admit from the ſtatute; or elſe, that ſeme. co. 
verts are within the exception of perſons. t others ile ie. 
2 gally incapable. > 1292 104483 (df 2110487 offot Stor, 
Io endeavour. to. apply and confine:che exception 0 
perſons; under. the care of ſelect. men, for bad h — 
will not do; ſor they are not di ſahled ti make @ ii; 
make contracts they are, as thereby they may ſpend their 
eſtates, and become chargeable to the towu ; bot their wills 
go not expoſe the tou n. If they, or other: perſons, leave 
helpleſs and needy families, their eftatrzwill;be holde n ti 


— 


ſupport them, be their wills as they may. 2 

„ Einally, if, at the time of making this ſtatute. feme. | 
coverts were under ſpecial diſabilities to diſpoſe of their ' 
eſtates by wills, they are within the. exception; and ſuch 4 
J think muſt have been the common underſtanding and the , 
fat. So ſtood the common law of the country we emi. 

rated from, which, together with numerous regulations of 

Its ancient ſtatutes, built on general principles, we brou ] 
with us, and have adopted as our own, varying in a fes * 
inſtances, as local and other ſpecial circumſtances have re. 7 
qnired: And to this code do we turn for an explanation of i, 
terms and phraſes. uſed in our ſtatutes,” and to know what 4 
was common law here at the time they were pened . £ 
This ſtatute, therefore, ſeems to have furniſhed as little au · Fl 
thority for feme-coverts to make wills and — as 12 
the law of nature or the common lat had done before. 

& With regard to the policy of extending ſuch a power 
to feme-coverts---it may be remarked--- That there is not | 
the ſame reaſon for it as there was for the ſtatute empower- 1 
ing a huſband to ſell his wife's lands, with her conſent, 
From a ſale of them, ſhe might have comfort and neceſlary 
ſupport, hut not from a deviſe. Beſides, the freedom of 
her conſent in that caſe is to be evinced, as fully as it may, 


. = ame” a—_ Loa eo ma. a. . ² . ] dS mo -w 6 


by examination before a Magiſtrate ; which circumſtance 55 
alſo, as welLas that. of recording, gives immediate noto- 2 
riety to the tranſaction, that all concerned may ſcrutinize 2 


it, while it can be done to advantage. Vor do the ge- 
neral reaſons urged for the inſtitution of wills ſeem to en- 
tend to the caſe of a feme-covert. That of their uſe in 
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ment is not placed in her hands. Nor “dees that of "their 
utility in ſtimulating to inauſtry and eoconõ˖οỹỹü f 2 5 
exettion adds noufing to _ ſtock the is to' dif 
The: crumbling down of ove n-eſtates need not be 
wentioneu here The poſſeſſion of this r 
as inconvenient-for i feme-coverts as it is | K. 
muſt ſubject them to endleſe teaſing! and family Gerd 
well as frequently their heits, and ſometimes their en 
dren, to the loſs of property, which the law has been 5 
dious to preſervo for them”? Add to which, expoſed'as the 
are, to coereions ble' to others, and dange 
for therm ita Yiſeloſs-.;placed)in the power of a huſband, 
whoſe ſolicitations they cannot reſiſt, and whois commands, 
in all things Jdwful} ic is thein duty to obey. Their wills, 
ini corner; and concealed from the world till they 

ave left. ĩt, can afford but ve ry uncertain evidence of the 
real wi of their hearts. 

*« Political confiderations, therefore, io far as they enn 
be of weight, ſerve to:confirm the opinion, that a femeico- 


vent has not power to diſpoſe of ber ddt by win. e 
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91 | 
Te e 18 wei an action of diſeifin; ani 
proprietors of the town of dry, 
agarnſt Thomas Bidwell, demanding —— 
aer of a tract of land, in the 85 of New. 
Hartford, deſcribed to be within he original 
grant to the town of 8 . 1407023 
On ſpecial pleadings, the caſe ſtated for the 
opinion of the court, was thiv=— That on ihe 
12th day of May, 1670, the Governor and 
Company of the (then) cotony: of Connecticut 
were well ſeiſed of the land in queſtion, and on 
that day granted to a number of 
a tract af land, called Maſſaro, alias & 
The grant was in theſe words, viz.—“ Ki 2 a 
court of election, holden at Hartford, May 


Nr 


er the 12th, 1670. This court grant Mafſaco's 


* bounds ſhall run from Farmington bounds to 
* the northward; ten miles; and from Wind- 


_ *" for bounds, on the eaſt; to run weſtward, ten 


* miles.” The grantees purchaſed the. native 
right of the Indians, in the year 1680 and in 


Company, a patent, deſcribing the abuttals of 
the land, in theſe words, viz.— On Farming- 
* ton boutids; on the ſouth, ahd ewrumieatd and 
«weſt ten miles; and from the ſouth bounds, 
* north ten miles; and abuts on the wilderneſs 
on the north and on the weſt, and on Wind- 
„ ſor bounds on the eaſt; the whole tral = 
«ing ten miles ſquare ? 

' Afterwards a committee was appointed by 
Aſſembly, to ſurvey and aſcertain 
the location of the lands contained in this grant. 
The committee reported That in December, 
1687, they ſurveyed and marked out the cat 
9 From the ſouth-caſt Ss 
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County: 08-LuTcart eu, AU: IaRM: —» 
' north-north-caſt point, ten miles, and then 4 
' rned a right angle. weſt-north-welt, and run In 
bye courſe one mile and an half, to a ſpruce 5 
rA nat proceed further... 27411 
Thie o far as it extended, was r 
fied. and co hy the General Aflembly, 
at thein ſeſſion in May, % and at the fame 
ſeſſion another committee Ma 2 to 
complete it. This gaſt commitiee began at the 
nor ent corner, eretted by the former com- 
mittee, andrunaparth-north-calt-point through . 
the ſpruce, re ten miles; then turning a xi 
angle,runaſouth-fouth-weſk point to Farming» 
ton line. Which laſt ſurvey is recorded in the 
office of the town- clexk of Symſbury, but not 
confirmed by the General Aſſembly -:- 
f Ko General: Aflembly, on the "6th. day of 
nid ry 1686, granted to the proprietors of the 
— Hartford and Windſor, all che lands 
welt of Symibury; and Farmington, to Ouſato- 
nock/river;| and they received a patent on the 
_ 23d day of Max., 1729: And upon their appli- 
cation, the General 4 Yewbly,in October, 125 
pointed Meſſrs. K:mberly, and others; a com- 
to ſurveꝝ to the proprictors;of Symibu- 
2 erase ten Miles e eee 
committee: reported That, by ſurvey. they 
found. the, north line of, Farmington (which is 
tbe: ſouth line of; Symſbaury). run veſt, twenty 
minutes ſouth; and, dhat dhe Sourſe, from the 
Duth. eaſi gorner of Sywſbury to the north- 
erly corner is, notih thirty-three degrees, 
ealt, and the diſtance ten Miles and eight rods; 
from which, they run the mertbernhoubdary, in 
the Jine run by dhe fiſt commiuee i eight miles, 
ne hundred, and twenty-eight rods; -whene 
afficed the northawekerly corner, and run 
line parallel. vich the eat line, to Farmingtun 
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of the original grant and patent, is a regular 
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tabliſhed- by the General Aſſembly,” and the 
Peepriengte 1979 eee 54 the 


+55 DOY 
5 hat ihe lands in queſtion are ed, ves 
but the  traQt ſurveyed; to Symſbury by the laſt 
mentioned committee, hut are within ten milel 
of the north line of Farmingion,andwithin1en 


miles. of the welt line, of Windſor. 9 


The defendant claimed by+a title derived 
from the proprietors cf Hartford and Wind ſor- 

On ae, judgement was forithe Plain 
tiffs. 592 Kt A Yd x Th. act oft or *A 

By ThE cee conceded: by the 
pleadings, that the land Ae ded — 
ten miles of the-weſt line of Windſorʒ and the 
original grant and patent to Symſbury is bounds 
ed ſouth on Farmington, and 2 from 
thence ten miles north, and eaſt on Windioh 
extending from thence. ten miles ant and the 
north line of Farmington; and the veſt line of 
Windſor, form an obtuſe angle of about dne 
hundred and thirteen degrees: We are; 0 
fore, of opinion, that the form of the town 
of Symſbuty, according to ehe true conſtrutii 


four - ſided figure, called a RAdmbus; the oppo- 
ſite ſides being parallel, and ten miles diſtant 
from each: other; the outſide lines are conſts: 
quendy of. ee gih, and ſomething more 
Reach ten mil Ref and 2 lands demanded 


be nav order ſctortiine the 
uns 
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-det.u in the ple dings:= 
| NA furyey 725 the eaſt line next 10 Winds 
bees. for, and * Molche north 1 
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the firſt committee, which Was a roved by * 
* Ceneral Aſſembly, and Papers com- == 
pleted by a ſecond committee, was; in ſome re- Nw! 

= deviation from the orig Alt grant; For 
it curtailed -at:at#henorth-eaft corner, and en- 
largedũi ſomething more at the north-weſt or- 
ner. den rden eee government . 
on the one part, an rietors of Symf- 
Ro the other (it being done by their mu- 
tual confent)-is not neceflary in the preſent 22 
mines 25 165 nee eee * 

As to the line run by Tale, 7 2 and ae 
yards adrepted hy che General 4 embly; which 
extends the-welt line of Symſbury but little 
more than ae miles from W 15 2 it does 
not appear from the pleadings, that it was do 
at the requeſt; or by the — 5 of the ws, 
or proprietors of Symſbury, or that they ever 
agreed to it; for although thoſe facts are al- 
ledged by the defendant, yet, when- traverſe 
by Te pairs, the defendant waved them, by. 
not joining the traverſe; and they do hot a 
r rom thewritings ſet forth'i inthe ple dings.” 
a f the General Affembly, confirming 
Aimberhls line, operated to reſtti and limit the, 
weſtern extent of the juriſdiGion'6Pthe" town br, 
but could not Tegallflopetate to Cut. — 
tail the land before granted to Wn" ro] Fietors 
of the:town of 3 Cogent; 


ald the grant to Sy eie 
grant ——— — 8 1 9 4 


or, under which the defendant claims, we are 

of opinion the- de of the: lands demanded is in 

the plaintiffs. bm 

Thur lame print ns Gelernte i court. 

the ſame way the laſt year, and on gen ee Go- 
to the fa — old court e en 1 ent or 
was affirmed! ; which we *Concej FR -ton's 
e it Hon! * 70 41 n 1 


; *h 
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fal Aﬀembly, under which'the defendant Ls, an 


N ought to be for the 122 Py ry 


| ——— and from 
=p former rent, 


N i nd title, without'an 55 
1 . anc whore: the a 
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—— 4 % 51% N 6k b#i 12 jb 264 al ochur ed 
262 b itt £05198 1524 1655 tx 4164) (4004 24049 its \ 
refered. bo in tie prectding* age; "was be; 
keen the ſame parties, 7 mlax pleads 
*" 2ngs.—His Excellency Governor Husen ol 
rox, then preſidad in the: Court," ond ume 
ale 22 tar reft of the Judge. 11 
"Jo e 2 Ms ene W Bob) 
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That the defendant * his ae 
Aſſembly, through the pro ron of 
that the 2 ran, Find all Ard 8 

are legal t dow to che lg, 8 
edver'the ings in'queſtidn; » But on the part 1 8 7 

$, It appears That the grant <> them, MP 2 Ge of 
m{bary, was prier to the original graut 12 


. 


ence muſt tulce tft; End the whole diſpt 
caſe is to aſcertain where the eſt Ras of 
ly ſettled and fixed. > 64 
ff the line called Kimberly"; line Leher Herde 

pleadings) is, in Gonfriifition of dw, the We ge of 
proprietors grant and patent of thit-ebwn Wally aſcertalb- 
ed, then it 45 admitted, che plmetifft rave no title ; ka 


Sally 


determine this t, it is n ts confide; 
Frant and patent to ee the Jottjon 1 


and 1 4 1g 
itted-in the pleadiag ee | of 

« The grant of bly in 1670, * N * 
* Pig court Nuptse AMfaffäcge“ s (30 N | 
ſhall run Frome Far mie ö 


ran weſtward. ten N ta "bs LES 
n Bades dd er erties 


riet obtained id 1680p Yeletibes the graut in 
words; vis“ All 1 me ki 5 85 . 


Hats er parc} of Tand 
14ced from —— 
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en Ho vis oro rl ke Ur 


wy in 1685 deſcribes the land in theſe worde: 
All thoſe parks both meadow and u — within theſe 


1 e aid eh gon Farmington Ni 
to fun eat and welt ten miles, and f oth 

© ne tenſes; und 28015 18 alen, e 

35 wilderneſs ande welt, ind mdſor 


whale a8 being ten —— * 
in 670. mentions no 
1 file 485 e.thereby 


qtees, 

in any perſohs, v. bout ſome 

further a 104 bk Obſervation only üpon te=— 
That the meaning is — ſame, in the deſcription of the 


5 Ie in the-words of t 
la 1 0 tay bo. con dae Ae Ay Gong . 
patent; a mi 
5 11 5 IT firſt and. real urce of this 
ae basel thou . thought, let any intelli- 
nt reader. parole. words of the grant. the Indian deeds 


1 mores 


nd Moy tent, and be would readily underſtand the extent 
2 5 15 . ſquare, included iff four lines 
en l es, long, no more . ſnould have ſuppoſed 
cbaltragtian 1 . that all ſenſible perſons would 


W 7 it; but 1 find from the different trials 72 
es on the ſame queſtion, there are almoſt as many di 
ent. Fon trüctions, for che true meaning as there arg 
ons who. judge, or OW advocates in the cauſes 
eſe en, tonſiryftions are 2 by the — 
Exhibited on the, trial, and make nat. only ſuch a va: 
e a eures, but alſo differ the. Jocation, as to 
hee a manner, . as demonſtrate they muſt all. 
ts, th 1 


od; fully convince are ſo 
r of lem, 2 — 1.1 


given, 6 IR Ho extent of the graiite 
Fe, out l er —— aſſembly to lotate 
r I fin. * * boundaries in the pa- 
TT if expreſſed in theſe 


19 ec ror miles, 
and ea 10 y a ind or ten mileez be 
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was diſcovered, chat the lines of Farmington und oc 
did not (forth a right, Hot an obtuſe ug ada: 
zence the graut is" a pombuy, und Hot 1 * 


ed; and the contents are leſs ed 1 fr f : 
7 9 bo muſt be done "0 85 = 5 
t A conſtrüction to etflur ft. Gn 
lain meaning 'of che wordt, 


| ef, 4 9 Fries 
make it 23 large as if it had' been PT A002 
72500 to rectify this miſtake; it was nec ary for * 
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of n 
1 tas nmr 22 5 
chnſtroaion in Which 1 fe 8g bogs? Ker 
oned, difficulties aroſe; ng Mg a 
pleated, 'cofttoverfles” raok ace: phe 
olen mutually, 484 attempt g made to fette. kf 'Vifp ay 
t nothin Rua debe. until the matter 280 2s 
Xi General Aﬀembly in 1727, when yu ap ied M Mt 
e. to ſarv 


to locate the lands, 12 by ARIA 
80 0 and thoſe ad) Joining © the weſt en 155 
erly, the lands, _ em inſtruc. 
a is _— es fa ſame, a2 to 10 _ of 
ments of ten miles "Ph Was done 
Mad, Ard , &c. and approved by v: ia 'Aﬀembly, 
nd the ef Arr accepted the ſame; by which means 
| * a complete title 0 ths whole $ contain. 


7 the location, Aeg bz valoable part of it, at the 
155 ed en I with vide 1 of ae rant 1 


| of b Aa; ; for 11 
gt, 17 4 wat, proprierors f60n ther 
9 55 de, u to the north. Wel 
fi ve) Ares Tecited, in which 
line, Aud 7 

- Which 1 ef dean id we the ſalſek 
Jeu this focation, chat a corporite 
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Samſon How, - Eſq. Killingly. © + 
Elijah Hubbard, Eſq. Middletown, 
Major Benjamin Hubbard, Pomfret. : 
James M. . N Eſq. Attorney at Law, and Maſter in Chancery, 
New-York. 
Dudley Humphrey, Eſq. Attorney at Law, Norfolk. 
Jedidiah. Huntington, Eq. Treaſurer of the State of Connecticut, Nor- 
wich. 4 1463 $06 1845214 
Hon. Benjamin Huntington, Eſq. Repreſentative in Congreſs from the 
State of Connecticut. e W 
Colonel Ebenezer Huntington, Norwich. 
Mr. Ruſſell Hunt, Canaan. Sn, 
Jonathan Ingerſol, Big. Attorney at Law, New. Haven. 
Samuel W. Johnſon, Eſq. Do. Ifland of Bermuda, | 
Robert C. Johnſon, Eſq. Da. Stratford. 
Mr. James Johnſon, Deputy-Sheriff, Saliſbury. 
Mr. John Jones, New-Lebanon. nn N 
William Judd, Eſq. . Attorney at Law, Farmington; W 
Mr. Daniel Judſon, Student at Law, Litchfield,  _ Y 
John Keeſe, Eſq. Attorney at Law, New. York. | | 
James Kent, Eq. Do. Poughkeepſie. g 
David Kilborn, Eſq. Colcheſter. 1 2 
Samuel Knight, Efq. Attorney at Law, Brattleborough, Vermont. 
Calvin Knowlton, Eſq. Do. 'New-Fane, Vermont. * 
Samuel Lane, Eſq. one of the Judges of the Court of Common Pleas 
for the County of Addiſon, Vermont. ; 
John Lawrence, Eſq. Counſellor at Law, New- York. 
Mark Leavenſworth, Eſq. Attorney at Law, New: Haven. 
Mr. Jonathan Leavizt, 1 Do. 
Chancey Lee, Eſq. Attorney at Law, Saliſbury. 
Joha M- Clellan, ka. Do. Woodſtock, "| 
Abijah M*Ewen, Eſq. Stratford. 
Mr. Samuel Marcy, Aſhford. . 
Mr. Rafael Marſhall, Torrington. | | 
Charles Marſh, Eſq. Attorney at Law, ' Wooſtock, Vermont. 
a Samuel Marſh, Eſq. Do. Litchſield. 
Nicholas 8. Maſters, Eſq. Do. New. Milford. 7 
Aſher Miller, Eſq Do.: Middletown. | 
Mr. Iſaac Mills, New-Haven.. 
Nathaniel Minor, Eſq. Attorney at Law, Stonington, ' 
Hon. Stephen M. Mitchell, Eſq. Weathersfield, | 
James Morris, jun Efq. Litchfield. ; 
Mr. L. R. Morris, Student at Law, Springfield, Vermon 
Roger Newberry, Eſq. Attorney at Law, Windfor. 
William Nichols, E- Do. Hartford. | 
Mr. Angus Nickelſon, Merchant, :New-Milſord, ; 
William Noyce, Eſq. one of the Judges of the Court of Common Pleas-- 
| for the County of New-Landon, Lyme. N 2 
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Jabn Pariſh, Eſq. Canterbury. 
on. 8. H. Parſons, Eſq. ons of the ji or the Welty Ter TY; 
Marſhfield Parſons, Eſq. Lyme, | 
Amaſa Payne, Eſq. Attorney at Law, Windſor, Vermont, 
Eliſha Payne, _ Do. Canterbury. 
David Payne, Do. 
Mr. Solomon Peck, Harwinton. i 
Enoch Perkins, Eſq. Attorney at Law, Han ford. 
Nachan Peters, Eiq. Do. Preſton, : 
Mr. Auguſtus Pettibone, Student at Law, Norfolk; | 
Charles Phelps, Eſq. one of che Judges of the Court of Comin Pay 
for the County of New-London, inge. 
Mr. Elijah Phelps, Lanefborough. 0 
— Pierce, Eſq, Cornwall. 
r. George Pitkin, jun. Eaſt. Hartford. 
Mr. Timothy Pickin, jun. Student at Law, Farmington, 
William Plumb, Eſq. Attorney at Law, ne. 
Ezekiel Porter, Eſq. Rutland, Vermont. 
Daniel Potter, Eſq. Wateriown, 
Mr. Jonas Prentice, jun. Student at Law, New. Moria. 
Nathan Preſton, Eſg. Attorney at Law, Woodbury. 
oP Radclift, Eſq. Attorney at Law, Red-Hook. 
apping Reeve, Eſq. Do. Litchfield, | \ 
Mr. James Rivington, New-York. * 
. Roorbach, Eſq, Attorney at Law, Do. 
Jet Root, Eiq. Do. Hartford. 
athaniel Rofleter, Eſq. Do, Guildford. - 
Mr. John Salter, Mansfield. 
Peter Van Schaick, Eſq. Counſellor at Law, Kinderhook..” | 
Thomas Seymour, Efq. Mayor of the City of Hartford, N one of the 
Judges of the Court of Common Pleas for the County of Hartford, 
Thomas V. Seymour, Eſq. Attorney at Law, Hartford. 
Major Moles Seymour, Litchfield. © | 
Daniel Sherman, Eſq. Chief Judge of the Court of Common Pleas for 
the County of Litchfield, Woodbury, 
_ Mr. Elias Shipman, Merchant, New- Haven. 
Samuel C. Silliman, Eſq. Norwalk. 
Elihu Smith, Eſg. Clarendon, Vermont. 
David Smith, Eiq. Watertown. 
Seth Smith, Eſq. New. Hartford. 
Nathaniel Smith, Eſq. Attorney at Law, Woodbury, 
Iſrael Smith, Eſq. Do. Ruport, Vermont. 
John C. Smith, Eſq. Do: Sharon. 
Samuel S. Smith, Eſq Do. Reading. 
Mr. Samuel Soutbmayd, Watertown. | 
Aſa Spalding, Eiq. Attorney at Law, Norwich, 
Mr, Abel Spencer, Clarendon, Vermont. Y 
Oliver Stanley, Eſq. Attorney at Law, uno 
Dr. Ezra Starkweather, Worthington. 
Colonel Joſiah Starr, New-Milford. 


Thomas Stedman, Eſq. Attorney at hy ners, * 


SUBSCRIBERS NAMES. 


Rev. Ezra Stiles, S. T. D. L. L. D. Preſident of Yale College, News = 
F Haven. a ä ö | 
U. Benjamin Stiles, jun. Eſq. Attorney at Law, Woodbury. 
Experience Storrs, Eſq, Mansfield, 
Sethi Storrs, Eſq. Attorney at Law, Addiſon, Vermont, 
Adonijah Strong, Eſq. Do. Saliſbury. 
Hon. John Strong, Eiq. Chief Judge of the. Court of Common Pleas | 
for the County of Addiſon, Vermont. | ' 
Hon, Jonathan Sturges, Eſq. Repreſentative in Congreſs from the 
State of ConneRicut. | 
Heman Swift, Eſq. one of the Judges of the Court of Common Pleas 
for the County of Litchfield, Cornwal. 
Zephaniah Swift, Eſq, Attorney at Law, Windham. T 
Colonel Benjamin Tallmadge, Litchfield. 
Peleg Thomas, Eſq. Lebanon, | | 
Hezekiah Thomſon, Eſq. Attorney at Law, Woodbury. 
Samuel Thomſon, Eſq. Mansfield. 2 | 
Iſaac Tichenor, Eſq. Attorney at Law, Bennington, Vermont, 
Elkanah Tiſdale, Eſq. Attorney at Law, Lebanon, 
William Townſend, Eſq. Do, Colcheſter. "32 - 
Micah Tonſend, Eſq. Do. Brattleborough, Vermont, 
Uriah Tracy, Eſq. Do. Litchfield. þ 
Hon. Jonathan Trumbull, Eſq. Repreſentative in Congreſs from the 
State of Connecticut. 3 0 | 
2 Trumbull, Eſq. Attorney at Law, Hartford, 
r. David Trumbull, Merchant, Lebanon. | 
Captain Daniel Tyler, Brooklyn. | 
Daniel C. Verplank, Eſq. Attorney at Law, New-York. 
Mr. Decius Wadſworth, Student at Law, Hartford. 
| Marvin Wait, Eſq. Attorney at Law, New-London. 
Joſeph Walker, Eſq. Do. Stratford. 
avid Welch, Eſq. Litchfield. | 
Mr. Samuel H. Wheeler, Student at Law, Litchfield. 
Dyer White, Eſq. Attorney at Law, New-Haven, 
William Whitman, Eſq. Do. Tolland. | , : 
Hon, William Williams, Eſq. Chief Judge of the Court of Common 
| Pleas for the County of Windham, Lebanon. 
Eliſha Williams, Eſq. Attorney at Law, Groton. 
Ezekiel Williams, Eſq. Sheriff of the County of Hartford. 
John Williams, Eſq. Attorney at Law, Weathersfield. 
Samuel Williams, Eſq. Rutland, Vermont. 
Aſa Witter, Eſq. Canterbury. 
His Honor Oliver Woleott, Elq. Licutenant-Governor of the State of 
Connecticut, Litchfield. 1 
Oliver Wolcott, jun. Eſq. Comptroller of Public Accounts for the State 
of Connecticut, Hartford. 
Enoch Woodbridge, Eſq. Mancheſter, Vermont. 
Samuel Woodruff, Eſq. Attorney at Law, Wallingford, 
William Worthington, Eſq. Saybrook, 
David Wright, Eſq. Attorney at Law, New- London. 
Mr. Elizur Wright, Canaan. | 


